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No. 10,100 


Lucian P. Haw and Geobge H. Haw, t/a L. P. Haw and 
Son Company, Appellants, 


vs. 

Liberty Mutual Insurance Company, a corporation, in its 
own right, and to the use of Joseph P. Giacomo, 

Appellee. 


Appeal from the United States District Court for the 

District of Columbia 


JOINT APPENDIX TO BRIEFS 



2 A 


171 Filed Jun 10 1946 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Civil Division 
Civil Action No. 35257 

LIBERTY MUTUAL INSURANCE COMPANY, 

a corporation 

1909 Massachusetts Avenue, N. W. 
Washington, D. C., in its own right and to the use of 
JOSEPH P. GIACOMO 
873 No. Livingston Street, 

Arlington, Virginia, 

Plaintiff, 

v. 

LUCIAN P. HAW and GEORGE H. HAW, trading as 
L. P. HAW AND SON COMPANY 
1240 Taylor Street, N. E., 

Washington, D. C., 

Defendants. 


Complaint 

(For Personal Injuries) 

1. The amount in controversy is in excess of three thou¬ 
sand dollars. The defendants are residents of the District 
of Columbia, doing business within the District of Colum¬ 
bia. 

2. On or about June 19,1945, the use plaintiff Joseph P. 
Giacomo while in the course of his employment with Mace 
Properties, Inc., in Arlington, Virginia, was struck by a 
bulldozer owned by the defendants and being operated at 
the time in a negligent, careless, reckless, and wanton man¬ 
ner by one of its agents acting in the course of his employ¬ 
ment 

3. As a result of the aforesaid negligence of the de¬ 
fendants and their agents, use plaintiff Joseph Giacomo 
sustained severe and permanent injuries to his right hand, 
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said hand being crushed and lacerated to such extent that 
plaintiff now suffers and will suffer in the future a perma¬ 
nent loss of motion in this hand and a permanent loss of 
tactile sense, all of which constitute a permanent disability 
of this extremity. As a further result of the aforemen¬ 
tioned negligence of the defendants and their agent, use 
plaintiff suffered great pain of body and mind, underwent 
a severe and permanent shock to his whole nervous system, 
has incurred expenses for medical and hospital at- 
172 tention in the past and will incur expenses for the 
same in the future, was prevented from transacting 
his business over a long period of time and has been perma¬ 
nently prevented from following his chosen means of live¬ 
lihood, viz., that of a bricklayer. 

4. Prior to and on the 19th day of June, 1945, and dur¬ 
ing the happening of the matters hereinbefore set forth 
there was in force in the Commonwealth of Virginia an act 
entitled“The Virginia Workmen’s Compensation Act.” In 
accordance with the requirements of this Act, Mace Prop¬ 
erties, Inc., employer of the use plaintiff, had a contract 
and policy of Workmen’s Compensation and Employers’ 
Liability Indemnity Insurance with the plaintiff, Liberty 
Mutual Insurance Co. By the terms of this contract it was 
agreed, among other things, that the Liberty Mutual In¬ 
surance Company as respects personal injuries suffered 
by employees of the Mace Properties, Inc., a corporation, 
would pay promptly to any person entitled thereto under 
“The Virginia Workmen’s Compensation Act,” and in the 
manner therein provided, the entire amount of any sum 
due, and all instalments thereof as they might become due, 
to such person from Mace Properties, Inc. Said contract 
and policy and said “Virginia Workmen’s Compensation 
Act” provide, among other things, that Liberty Mutual 
Insurance Company shall be subrogated in case of any 
payment under said policy to all rights of recovery there¬ 
for, vested by law either in Mace Properties, Inc., a cor¬ 
poration, as employer, or in the employee or his dependents 
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claiming thereunder against persons, corporations, associa¬ 
tions or estates. 

5. As a result of the aforesaid negligence of the de¬ 
fendants and their agent and the permanent injury to the 
use plaintiff Joseph P. Giacomo, plaintiff Liberty Mutual 
Insurance Company in compliance with the terms of the 
aforementioned contract has paid large sums of money to 
the use plaintiff pursuant to an award of the Industrial 
Commission of Virginia. 

6. By reason of the aforesaid premises, plaintiff Lib¬ 
erty Mutual Insurance Company, a corporation, and use 
plaintiff Joseph Giacomo have been damaged in the aggre¬ 
gate sum of fifty thousand dollars ($50,000.) And further 
by reason of the premises aforesaid and under the express 

provisions of “The Workmen’s Compensation Act 

173 of Virginia” and the terms of the aforesaid policy 
of insurance, an action has accrued against the de¬ 
fendants. 

Wherefore, plaintiff, Liberty Mutual Insurance Com¬ 
pany, a corporation, in its own right, and to the use of 
Joseph P. Giacomo, demands judgment against the de¬ 
fendants and each of them in the amount of fifty thousand 
dollars ($50,000) together with the costs of this action. 

HOGAN & HARTSON 
By Howard Boyd 
Edward B. Williams 
Attorneys for Plaintiff 
810 Colorado Building 
Washington, D. C. 

The plaintiff demands a jury trial on all the issues 
involved. 

• • • • 

174 Filed Sep 4 1946 Charles E. Stewart, Clerk 

ANSWER 
First Defense 

The complaint fails to state a claim against the defend¬ 
ants or either of them upon which relief can be granted. 
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Second Defense 

(1) The allegations of paragraph 1 of the complaint 
are admitted. 

(2) Defendants admit that on or about June 19, 1945, 
the use plaintiff, Joseph P. Giacomo, while in the course of 
his employment with Mace Properties, Inc. in Arlington, 
Virginia, was struck by a bulldozer owned by the defend¬ 
ants ; deny the remaining allegations of paragraph 2 of the 
complaint, and say that on the day and place aforesaid the 
said bulldozer, including the operator thereof, was hired 
to the said Mace Properties, Inc. by said defendants at a 
certain sum per hour; that then and there the operator of 
said bulldozer was employed in the business of and subject 

to the direction of the said Mace Properties, Inc. and 
175 its agents, servants, and employees including the 
said use plaintiff, and in the operation of said bull¬ 
dozer the operator thereof was acting under specific orders 
of the use plaintiff who was then and there the labor fore¬ 
man of said Mace Properties, Inc.; that then and there the 
operator of said bulldozer was the agent, servant, and em¬ 
ployee of said Mace Properties, Inc. and the fellow servant 
of the use plaintiff. 

(3) All the allegations of paragraph 3 of the complaint 
are denied. 

(4) Defendants admit the allegations of paragraph 4 
of the complaint. 

(5-6) All the allegations of paragraphs 5 and 6 of the 
complaint are denied. 


Third Defense 

The alleged injuries of the use plaintiff were caused 
solely by his own negligence. 

Fourth Defense 

The use plaintiff failed to exercise due care for his own 
safety under the conditions and circumstances existing at 
the tim e and place alleged in the complaint. 
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Fifth Defense 

If the use plaintiff was injured as a result of any act of 
negligence, such negligence was not the negligence of de¬ 
fendants, their agents servants or employees, but was the 
sole negligence of the fellow servant of the use plaintiff 
herein. 

Chas. W. Arth 

176 Charles W. Arth 

509 Albee Building 
John H. Burnett 
John H. Burnett 
600 F Street, N. W. 
Attorneys for Defendants 
• • • • 

Filed Jan 131948 Harry M. Hull, Clerk 
222 PRETRIAL PROCEEDINGS 

STATEMENT OF NATURE OF CASE: 

On June 19,1945, THE PLAINTIFF was a foreman on 
an excavation job being conducted by the Mace Properties 
in Arlington, Va. A lumber truck got stuck in the mud and 
a bulldozer which was owned by the defendants and oper¬ 
ated by one of their employees was used to help dislodge 
the truck. The plaintiffs say that the negligent operation 
of the bulldozer caused the right hand of the plaintiff, 
Giacomo, to be caught in the blade of the bulldozer. Gia¬ 
como says that his expenses total approximately $1,000.00 
of which about $800.00 is loss of earnings for nine weeks. 
He says he is permanently injured in that he has lost the 
grip in his hand and will be unable to follow his trade as a 
bricklayer. He says that he has, also, lost the sense of 
touch in his fingers, and has a permanent scar. 

THE PLAINTIFF, LIBERTY MUTUAL sues as sub¬ 
rogee, it having paid workmen’s compensation to Giacomo. 
If there is a verdict for the plaintiff it will be one verdict 
for both plaintiffs and the Trial Court will not have to sub¬ 
mit to the jury separate claims. 
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THE DEFENDANTS says that they rented the bull¬ 
dozer and its operator to Mace Properties and that at the 
time of the accident the operator of the bulldozer was a 
fellow servant of Giacomo and, moreover, was operating a 
machine under the direction of Giacomo who is the one who 
called it into operation in order to get the truck out of the 
mire. They say that if there was any negligence, at all, it 
was the negligence of Giacomo and not the operator and, 
in any event, there was contributory negligence on the 
part of Giacomo. 

• • • • 

223 STIPULATIONS: By agreement of counsel for 
the respective parties, present in Court, it is or¬ 
dered that the subsequent course of this action shall be 
governed by the following stipulations unless modified by 
the Court to prevent manifest injustice: 

Hospital bills may be received in evidence without for¬ 
mal proof. 

Dated Jrnuary 12, 1945 fs/ H. A. SCHWEINHAUT 

Pretrial Justice 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

This case is not to be called within 30 days from this 
date. 

Attorneys authorized to act: 

/s/ FRANK F. ROBERSON 
Attorney for Plaintiff. 

/s/ CHARLES W. ARTH & 

JOHN H. BURNETT 
Attorneys for Defendant. 

_ _ • _*._ • • . .— .. . . - -- 

177 - Filed Get 14 1948 Harry M. Hull, Clerk 

Plaintiffs’ Requested instruction #3 

You are instructed as a matter of law that in determin¬ 
ing whose servant Bowers was you should consider the 
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following factors: 

Who paid his wages! 

Who hired him and who had the right to fire him! 

Who had the right to control his activities! 

Granted as amended 

• • • • 

178 Filed Oct 14 1948 Harry M. Hull, Clerk 

Defendant's Instruction No. 1 

Yon are instructed upon the whole evidence to return 
a verdict for the defendants. 

Denied 

• • • • 

179 Filed Oct 14 1948 Harry M. Hull, Clerk 

Defendants' Instruction No. 2 

You are instructed that if you should find from the evi¬ 
dence that the injuries complained of were the result of 
a pure accident and not because of anyone’s negligence 
then your verdict must be for the defendants. 

Granted as amended 
• • • • 

180 Filed Oct 14 1948 Harry M. Hull, Clerk 

Defendants' Instruction No. 3 

You are instructed that it is not sufficient for the plain¬ 
tiff to show that the defendants may have been guilty of 
negligence; the preponderance of the evidence must point 
to the fact that they were guilty of the act or acts of 
negligence charged in the complaint, and that such negli¬ 
gence was the proximate cause of Giacomo’s injury. 

If you - boliovo from al t of - the o v id e- ao e- th a t the mttnnop -4a 
whioh - tho aooidont happened in unoortainj thon - it io not for - 
you to guoeo a bout the - m a nner and - oeuoc thereof » and 
your vordiot muet bo for tho dofondanto ? 

Granted as amended 

• • • • 
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182 - Filed Oct 14 1948 Harry M. Hull, Clerk 

Defendants* Instruction No. 5 

You are instructed that if you find from a fair prepon¬ 
derance of the evidence that the defendants were guilty 
of negligence and you also find that Giacomo was guilty 
of negligence contributing to the accident, then your ver¬ 
dict must be for the defendants. 

Denied 


• • • * 

184 Filed Oct 15 1948 Harry M. Hull, Clerk 


Verdict and Judgment 

This cause having come on for hearing on the 12th day 
of October, 19 48, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Harry E. Gershenson 
Jeanne M. Gardner 
Robert Stirling 
Maggie W. Jordan 
Annie B. Leishear 
Della S. Proctor 


George W. Meacham 
George R. Marlow 
Milton A. Moran 
Ermie S. Hurley 
George W. Leesnitzer 
Hazel T. Parsons 


who, after having been duly sworn to well and truly try 
the issues between Liberty Mutual Insurance Co., in its 
own right and to the use of Joseph P. Giacomo, plaintiff 
and Lucian P. Haw and George H. Haw, defendants, and 
after this cause is heard and given to the jury in charge, 
they upon their oath say this 15th day of October, 1948, 
that they find the issues aforesaid in favor of the plain¬ 
tiff and that the money payable to him by the defendants 
by reason of the premises is the sum of Seventeen Thou¬ 
sand Five Hundred Dollars. 
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Wherefore, it is adjudged that said plaintiff recover 
of the said defendants the sum of seventeen Thousand Five 
Hundred Dollars ($17^00.00). 
together with costs. 

HARRY M. HULL, Clerk, 

By Vincent C. Burke , 
Deputy Clerk. 

By direction of 

Judge Goldsborough 

• • • • 

185 Filed Oct 25 1948 Harry M. Hull, Clerk 

Motion for New Trial or in the Alternative for 
Judgment Non Obstante Veredicto 

Now come the defendants and move the Court (1) to 
enter a judgment for defendants notwithstanding the ver¬ 
dict; or, (2) in the alternative, to grant a new trial, for 
the following among other reasons: 

1. The Court erred in refusing to direct verdict for 
the defendants. 

2. The verdict is contrary to the evidence and to the 
weight of the evidence. 

3. The Court erred in refusing to grant the instructions 
to the jury as requested on behalf of the defendants. 

4. The plaintiff insurance company did not prove that 
it was entitled to sue or recover in its own right or for 
the use of Joseph Giacomo. 

5. The Court erred in granting the instructions to the 
jury as requested on behalf of the plaintiff. 

6. The Court erred in its instructions to the jury and 
in overruling defendants * objections thereto. 

7. The Court erred in refusing to admit certain testi¬ 
mony offered on behalf of the defendants. 

8. The Court erred in admitting certain testimony of- 
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fered on behalf of the plaintiff over the objection of the 
defendants. 

186 9. The Conrt erred in not declaring a mistrial 
because of the prejudicial remarks made by coun¬ 
sel for plaintiff in his argument to the jury. 

10. The damages awarded by the jury are grossly 
excessive. 

11. And for other errors apparent upon the face of the 
record. 

CHAS. W. ABTH 
CHAS. W. ARTH 
509 Albee Building 
Washington, D. C. 

JOHN H. BURNETT 
JOHN H. BURNETT 
600 P Street, N. W., 
Washington, D. C. 

Attorneys for Defendants 
• • • • 

187 Filed Nov 30 1948 Harry M. Hull, Clerk 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed 
herein by the Defendants, for a new trial, it is this 30th 
day of November, 19 48, ordered that said motion be, and 
the same is hereby overruled. 

HARRY M. HULL, Clerk. 

By Vincent C. Burke, Deputy Clerk. 

By direction of 

Judge Goldsborough 

//•••# 

/ 1 

188 Filed Dec 8 1948 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 8th day of December, 1946, 
that Lucian P. Haw and George H. Haw, t/a L. P. Haw 
and Son Company, hereby appeal to the United States 
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Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 15th day of October, 
1945 in favor of the plaintiff against said defendants. 

CHARLES W. ARTH 
CHARLES W. ARTH 
JOHN H. BURNETT 
JOHN H. BURNETT 

Attorneys for Defendants 

The Clerk will please mail copies to: 

HOGAN & HARTSON, 

Colorado Building, 

EUGENE X. MURPHY, 

Columbian Building, 

Washington, D. C. 

Attorneys for Plaintiff. 


Exhibits 

Marked for Received in 
Identification Evidence 
23 

38 155 

65 155 

140 155 

140 155 

Proceedings 

(The Jury was impaneled and duly sworn.) 

MR. WILLIAMS: May we approach the bench? 

THE COURT: Yes. 

(The following proceedings were held at the bench, out 
of the hearing of the jury, at the beginning of the trial, Oc¬ 
tober 12,1948.) 

MR. WILLIAMS: As you can see from the pleadings, 
this is a suit that is brought on behalf of Joseph Giacomo 
and Liberty Mutual Insurance Company. The Liberty 
Mutual Insurance Company paid this man workmen’s 
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Plaintiff’s 1 
Defendants’ 1 
” 2 

” 3 

” 4 

3 
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compensation as a result of the injuries we claim were re¬ 
sult of negligence of the defendants. This was under the 
Virginia Workmen’s Compensation Act. 

The statute provides that plaintiff’s counsel should re¬ 
cite to the Court how much the insurance company has paid 
the plaintiff because they are entitled to receive from him 
such amount as they have paid. 

I asked Mr. Burnett if he had any objection to my telling 
the jury that and he said he has none. The amount is a 
little over one thousand dollars. 

(Whereupon counsel resumed their respective places at 
the counsel table and the following proceedings were held 
in open court.) 

194 Excerpt From Opening Statement to the Jury 

October 12,1948 

MR. WILLIAMS: Now you ask the obvious question: 
Why is Liberty Mutual Insurance Company in this case; 
why are they also a plaintiff with Joseph Giacomo? When 
Joseph Giacomo was off from his work suffering from this 
disability he was entitled, as a laboring man, to receive 
workmen’s compensation, and he received for 37% weeks 
the sum of $18.00 a week, although his salary, we will show 
you, at the time was $90.00 a week. He also received cer¬ 
tain hospital and medical benefits. 

So the Liberty Mutual Insurance Company gave this 
man $1,000.78 during this period of this disability and they 
are entitled to the first $1,000.78 that you see fit, if you do 
see fit, to award this man in this case. 

4 Whereupon — 

Joseph P. Giacomo 

a witness appearing in his own behalf, after having been 
first duly sworn, testified as follows: 





14 A 


Direct Examination 
BY MR. WILLIAMS: 

Q Would yon state your full name, please? A Joseph 
P. Giacomo. 

Q Where do you live? A 873 North Livingston 
Street, Arlington, Virginia. 

Q How long have you lived there? A I have lived 
there two years. 

Q How old are you? A 38. 

Q Directing your attention to the spring of 1945, 
where were you employed at that time? A I was em¬ 
ployed by Mace Properties, Incorporated. 

Q And in what business is Mace Properties, Incor¬ 
porated? A General contractor. 

Q How long had you been employed by the Mace Prop¬ 
erties Company prior to 1945? A About six years. 

Q And what was your job with this company? A 
Bricklayer foreman. 

5 Q Would you tell the jury, Mr. Giacomo, and the 
Court, exactly what a bricklayer foreman is? A A 
bricklayer foreman, when he first starts the job, he gets his 
work all planned out and starts it off. He will, say, get 
about 10 or 15 bricklayers. If he gets 10 or 15 bricklayers, 
that means he does not have to do nothing except he lines 
the frames off and gives the story height and all of that. 
When the job comes near the end, say there are two or 
three bricklayers left, the bricklayer foreman has nothing 
to do. He has to have seven men for him not to do work. 
Less than seven, he has to work. 

Q How long had you been a bricklayer foreman before 
1945? A About six years. 

Q Now, in the spring of 1945, what work was Mace 
Properties engaged in? A They were building some 
houses up at what we call Dominion, 165 houses, two-story, 
brick, 25 by 24. 

Q You say they were building some houses at Dominion 
Hills? Where is that? A In North Arlington. 
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Q How many houses were they building? A 165. 

Q Who was the general contractor on this job? A 
Mace Properties. 

6 Q And you were employed on this job? A Yes, 
sir. 

• • • • 

7 Q My question, Mr. Giacomo, was, were there 
subcontractors engaged on this job? A There 

was. There was George Warner, who was the plumbing 
subcontractor. Clayton Harrison was the carpenter sub¬ 
contractor. Roy Peltz was the electrical subcontractor. 

MR. BURNETT: I hate to interrupt the witness, but I 
am going to make my objection, with Your Honors per¬ 
mission, at this time to his classifying Haw as any con¬ 
tractor. I have no objection to him saying who else was a 
subcontractor, but I do not think this witness is competent 
to testify as to the status of Mr. Haw. 

THE COURT: Ordinarily, you would be right. The 
difficulty is that counsel for the plaintiff says he knows. 
Of course, if he knows, he can testify. 

MR. BURNETT: I think it should be shown first that 
this man knows of the contract relation, either written or 
oral, and it is not for the witness to say in his own mind, “I 
just know he was a subcontractor,” and then it later de¬ 
veloped — that is what I did not want to happen — 

8 he really did not know what the situation was. 

' MR. WILLIAMS: I think I can assure you with 
confidence we can develop this evidence. 

THE COURT: I will let it in subject to exception. 

BY MR. WILLIAMS: 

Q Had you completed your answer? A L. P. Haw 
was the excavating subcontractor. 

Q What do you mean by 11 excavating”? A He had 
charge of digging the basements; he kept the roads open, 
and kept the equipment moving. 

Q By “excavating contractor,” you mean that he dug 
the cellars for these houses? A That is right. 
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Q When did this job start? A It started in April 
1945,1 think it was. 

Q Now, did the L. P. Haw Company have equipment 
on this job? A They did. 

Q Did the L. P. Haw Company have their employees on 
this job? A Yes, sir. 

Q Did the L. P. Haw Company have a supervisor for 
these employees on this job? A They did. 

9 Q Who was that? A His son, George Haw. 

Q What work were these employees, as you ob¬ 
served them, doing on the job? A You mean L. P. Haw 
employees? 

Q Yes. A One of them was running a shovel, and 
then he had two of them running bulldozers, and then he 
had some on his trucks. 

• • • • 

Q Would you, Mr. Giacomo, in the clearest language 
that you can, tell the jury what we mean when we use the 
term “bulldozer”? A You mean how it is made? 

Q What is a bulldozer? A A bulldozer is something 
like a farm tractor, only it has catches from the back to 
the front, goes completely around with cleats on it. Out 
in front there is a blade. Some are 6 and some are 7 and 
some are 10. It is according to the size of the operator. 
The operator sits up on the seat and he has control of 
that bulldozer. 

THE COURT: What does the blade do? 

10 THE WITNESS: The blade pushes dirt or ve¬ 
hicles or whatever is stuck. 

BY MR. WILLIAMS: 

Q How wide is the average bulldozer? A They are 
all sizes. 

Q How wide were these bulldozers on this job? A A 
TD-4; it has a blade maybe 6 or 7 feet wide, about 2 Y 2 feet 
high. 

Q Do you know what the agreement was between the 
Haw Company and the Mace Properties Company? 
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MR. BURNETT: I object to that. 

MR. WILLIAMS: I only asked him if he knew. 

MR. BURNETT: Yes or no answer. 

BY MR. WILLIAMS: 

Q Do yon know what it was? A Yes, sir. 

Q Will you tell the Court and jury what that was ? 

MR. BURNETT: I do not know what the witness is 
going to say. If counsel has in mind that this witness was 
present when any oral contract was made, of course, my 
objection is no good. If this witness is going to tell what 
he understood the contract to be from somebody else, of 
course, that is hearsny. 

THE COURT: You are right.' I cannot tell until he 
testifies and I will have to let the testimony in sub- 
11 ject to being stricken out. 

BY MR. WILLIAMS: 

Q All right. A The bulldozer was getting $6.50 an 
hour plus 10 per cent profit. The shovel was getting $10 
an hour. 

MR. BURNETT: Plus what? 

THE WITNESS: Ten per cent profit. The shovel was 
getting $10 an hour, plus 10 per cent profit. 

BY MR. WILLIAMS: 

Q Who was this being paid to? A Haw and Com¬ 
pany. 

Q By whom? A Mace Properties. 

Q For what? A For use of the equipment. 

Q Wliat were they supposed to do? A Dig the base¬ 
ment and keep the roads open. 

Q Was that what they were being paid for? A Yes, 
sir. 

Q Who told you what this contract was? A George 
Haw. 

Q George Haw, the defendant in this case? A That 
is right. 
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Q Directing your attention to June 19,1945, were 

12 you working on the job that day! A Yes, sir. 

Q Were there employees of Haw working on the 
job on that day? A Yes, sir. 

Q 'What was the condition of the terrain? By that I 
mean the ground on the Dominion Hills project on that day, 
what was the condition of it? A It rained the night be¬ 
fore ; the ground was real muddy. 

Q What, if anything, unusual happened on the morning 
of June 19,1945 ? A I do not get that one. 

Q What, if anything, unusual happened that morning? 

THE COURT: He wants you to describe the accident. 

THE WITNESS: Well, about 9:00 o’clock that morn¬ 
ing a tractor and trailer with some lumber came on the job. 
BY MR. WILLIAMS: 

Q Came on the job? A Yes, sir, came on the job. He 
got stuck. So, I was over there by the tractor and trailer 
and L. P. Haw’s bulldozer happened to be around and he 
saw the truck was stuck and he came over to the truck. 

Q Who was operating that bulldozer? A A fellow by 
the name of Sidney Bowers. 

Q As a foreman on this job, working for Mace, 

13 did you have any authority to control the activities 
of the Haw employees? A No, sir. 

• • • • 

Q Did you have any authority or control over Bowers? 
A No, sir. 

Q By whom was Bowers employed? A By L. P. Haw 
and Son. 

Q Whose bulldozer was he operating? A L. P. Haw 
and Son’s. 

Q Who was in control of Bowers? A George Haw. 

Q How frequently was he on this job? A He spent 
the biggest part of the day on the job. 

Q Who paid the salaries of the employees? A L. P. 
Haw. 

Q Did you have any right to hire or fire them? A No, 
sir. 
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Q Who was your immediate superior on this job? A 
A Mine? 

14 Q Yes, sir. A Mr. Mace. 

Q Was there a superintendent on the job? A A 
fellow by the name of Saxter and George Clark. 

Q When this bulldozer came over, as you described this 
morning, tell the Court and jury exactly what happened. 
A Well, he came over and got a plank, a 2 by 8 by 12. It 
is 2 inches thick, 8 inches high, and 12 feet long. A laborer 
and myself, we placed it up against the body of the truck 
flat ways and then the bulldozer came up toward the truck. 

Q Which way was the truck facing? A The truck was 
facing west. 

Q Come down here and show the jury exactly what 
happened. Assuming that is the back side of the truck 
and that is facing that way — we will assume this bench is 
the truck. A I placed this board up against the truck 
like that (indicating). 

Q The other side of the truck would be over here (in¬ 
dicating) ? A He was coming up to the truck. When he 
got within about 5 inches of the truck he jerked the thing 
right towards me and it was too late for me to get my hand 
away from it. I would say I was about two feet away from 
the back of the truck when he hit me. 

15 Q Were you on the drivers 9 side of the truck or 
on the opposite side? A I was on the opposite side 

of the driver. 

Q Which hand was it that he struck? A My right 
hand. 

Q And how was it that you were able to free your right 
hand? A When he came up to the truck, when he hit the 
truck, the boy in the cab, he had it in gear pulling it at the 
same time, when he hit the truck, the truck moved and it 
gave me an opportunity to get my hand out. 

Q What was the condition of your hand when you re¬ 
moved it? A It was split wide open and blood was 
squirting all over. 
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Q What did you do? A I just looked at my fingers 
and then I started to run. 

Q Started to run? A Yes. 

Q Where did you run? A I don’t know. I was just 
running until somebody caught me. Then they brought me 
to the office and they put a tourniquet around my arm and 
then carried me to Arlington Hospital. 

16 Q What was done for you at Arlington Hospital? 

A In Arlington Hospital they gave me gas and then 

they operated on my hand. What they done to it, I don’t 
know. 

Q How long did you remain at Arlington Hospital? A 
I was in Arlington Hospital about seven days. 

Q When you were awakened from being under this 
anaesthesia, what was the condition of your right hand 
then? A It was swelled up twice the size then. 

Q Was it in a cast? A It was in a cast. They had to 
call a doctor to open the cast up a little bit because it was 
hurting too bad and they were feeding me sleeping pills so 
I could sleep. 

Q Was there anything inside your hand which had been 
placed there; was a drain in there? A There was a drain 
right at the end of my wrist. That was there until the scar 
was fully healed, and then they closed that. 

Q What was the condition of your hand with respect to 
pain? A It hurt all the time; in fact, it still hurts. 

Q And you say you remained in the hospital for how 
long? A Seven days. 

Q Now, after you were discharged from the hos- 

17 pital, were you able to return to work? A No, sir. 

Q What did you do? A I loafed for 61 days. 

Q What was the condition of your hand when you got 
back from the hospital? A Well, when I got back from 
the hospital it was still hurting. I was still taking sleeping 
pills before I went to bed at night. I had to go to Dr. 
Strine twice a week. 
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Q What would Dr. Strine do for you when you went to 
him? A He was cutting stitches off a little at a time and 
watching to make sure it was draining all the time, that it 
did not stop up. 

Q How long was the drain in your hand? A The 
drain was in my hand about a month and a half. 

Q How long was the cast on your hand? A The cast 
was about the same time, about a month and a half. 

Q How long was it necessary to take sleeping pills in 
order to get to sleep? A I took them for about a week 
and a half. 

Q WTiat were you taking, do you know, Nembutals? A 
I do not know the name. 

Q Did you see any other doctors other than Dr. 
18 Strine? A I went to see Dr. Talbert. 

Q Is that Dr. John Talbert, the orthopedic spe¬ 
cialist? A That is right. 

Q Who else did you see? A Dr. Hurtzmoore, I think 
it is. 

Q I want to show the jury the condition of your right 
hand now. Step down. 

(At this point the witness exhibited his right hand to the 

jury.) 

Q WTiat kind of power do you have in that hand now? 
A No power. 

THE COURT: Which fingers are weak ? 

THE WITNESS: It is weak right in there and right 
across here (indicating). 

THE COURT: You had better specify that to the jury. 

THE WITNESS: These fingers are practically numb. 
When I touch them I can feel needles going all through 
them. The wrist has no strength at all. In other words, 
I cannot pick nothing up without being afraid it is going to 
drop right on me. I just can’t hold nothing with it, that is 
all. 
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BY MB. WILLIAMS: 

Q Did they remove any part of this hand? A Ac¬ 
cording to the looks, it looks like they took a muscle. 

19 Q I mean, do you know? A They took a mus¬ 
cle out. 

Q Where was that muscle? A Here is the muscle 
they took out, right in here (indicating). 

Q Show the jury. 

(The witness exhibited his right hand to the jury.) 

Q Now, when you returned to work for the Mace Com¬ 
pany, what sort of work did you do? A I was in charge 
of some laborers grading. 

Q Did you do any more bricklaying? A No, sir. 

Q Prior to the accident, when had you last done brick¬ 
laying? A About three weeks ago. 

Q Three weeks before the accident? A Yes, sir. 

Q What job was that on? A That was at Fort Henry, 
a development they call Green Valley, a colored develop¬ 
ment. 

Q Fort Henry? A It is in South Arlington. 

Q And what company were you working for then? A 
Mace Properties. 

Q During the six years prior to this accident, when you 
were employed by Mace, how frequently did you do 

20 bricklaying? A Well, I done it quite a bit, because 
a lot of times when we would get on the wall and 

work with the men — you take the men you have today, 
some of them are not too fast — we would always get in 
there to kind of speed things up a bit. 

Q Do you hold a membership card in the Bricklayers 9 
Union? A I do, D. C. No. 4. 

Q Since the date of the accident on June 19,1945, have 
you done any bricklaying at all? A I have tried it three 
or four times but I cannot do it. 

Q On what occasions did you try it? A When? 

Q Yes. A Lately. We are starting to build a couple 
of houses. I tried then and I cannot pick the trowel up. 
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Q Tell the jury what would happen. A When I pick 
the trowel up, the trowel comes across the center of my 
hand and it lays right on this scar here, and there is a 
pain in there all the time, and my wrist is so weak that I 
cannot pick the trowel up with mortar in it. 

Q What do you mean when you use the term “trowel”? 
A A trowel is shaped like a heart with a handle on it, 
about six inches long, and it goes right through the 

21 center of your hand and the blade sticks out. 

Q Is that the instrument you use to put the mor¬ 
tar on? A That is right. 

Q Carry mortar on that? A Pick your mortar up 
with that and you lay it on your bricks. 

Q How long were you able to even try to lay brick on 
these times when you tried? A I have tried it for about 
an hour or an hour and a half, and I had to give it up; I 
just can’t do it. 

Q How many times would you say you tried that during 
the last three years? A Oh, I would say five or six times. 

Q How recently have you tried it? A Last week. 

Q What have your doctors told you with respect to it? 
A When I first got hurt, the doctor told me, Dr. Strine 
told me, that it may improve as time goes on. I went to 
another doctor not so long ago, about a week ago, and he 
told me, he said that if it did not get any better in three 
years he did not think it will get better. 

Q What doctor was that? A Dr. Herzmark. 

• • • • 

22 Q WTiat is the salary today of bricklayers? A 
$30 a day. 

Q Now, at the time that this accident took place, how 
much were you making a day? A $15. 

THE COURT: Does the Court understand that the 
foreman gets $15 and the bricklayers get $30? 

THE WITNESS: That was three years ago. 

MR. WILLIAMS: I think Your Honor did not hear the 
testimony. He said three years ago he made $15 a day. 
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THE COURT: All right; I understand. 

MR. BURNETT: Did he say he got $30 a day now? 

MR. WILLIAMS: No, he did not. I have not asked 
him that yet. 

BY MR. WILLIAMS : 

Q Mr. Giacomo, did you receive a bill from the Arling¬ 
ton Memorial Hospital? A I did. 

Q WLat amount was that, do you remember, Mr. Gia¬ 
como? A I do not quite recall the amount. I know it 
was — did you say from the Arlington Hospital? 

Q From Arlington Hospital. A It was a little better 
than $38. 

MR. WILLIAMS: Would you mark that for 

23 identification as Plaintiff’s Exhibit No. 1. 

(The document referred to was marked Plaintiff’s 
Exhibit No. 1 for identification.) 

MR. WILLIAMS: I have three bills here, ladies and 
gentlemen of the jury, which counsel has agreed are ad¬ 
missible and which state the amounts which are charged 
for medical services. I have a bill from Arlington Hospital 
for $55.40; a bill from Dr. Howard Strine for $98.00; a 
bill from Dr. John L. Talbert for $15.00. 

BY MR. WILLIAMS: 

Q You stated a few moments ago that your hand hurt 
you today. Would you tell the jury on what occasions it 
hurts you. When is it that your hand hurts you now? A 
All the time. 

Q Tell the jury what sort of an ache you have. A It 
hurts like a toothache all the time. WTienever I move any 
of my fingers, it hurts. There is a pain that goes through 
my hand all of the time. 

• • • • 

Q What was the condition of your hand at the 

24 time it was initially injured, when it was first in¬ 
jured? A When it was injured it looked like a 

fountain, blood squirting up in the air. 
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Q Who was it that applied the tourniquet to your arm? 
A George Clark. 

Q Was there anybody there who saw this other than 
Bowers and yourself and the man who was holding the 
other end of the board? A I did not see nobody around, 
no. 

Q Do you know who was operating that truck? A I 
do not know. 

Q Now, these employees of Haw who were operating 
the shovels and the bulldozers on this job, were they work¬ 
ing with specifications? A We had an engineer on the 
job. 

MR. BURNETT: Who? You said “we.” I would 
like to know who he means by that. 

THE WITNESS: Mace Properties had an engineer. 
BY MR. WILLIAMS: 

Q Were they working according to specifications? A 
They were. They knew how deep they had to go and that 
was it. 

Q Do you know how to operate a bulldozer? A Never 
operated one in my life. 

25 Q Do you know how to operate a shovel? A 
No, sir. 

Q Who was doing that? A George Haw. 

Q What was the practice with respect to telling the 
bulldozer operators when some truck was stuck in the mud 
or some road needed clearing, who would you tell? A We 
would tell George, how about getting a bulldozer over to 
push it out. A lot of times he would not be there and the 
operators would come over and do it. 

MR. BURNETT: He dropped his voice and I did not 
hear him. 

THE WITNESS: We would tell George if he was 
around, about it, and he would get the bulldozer, or he 
would leave word with his operators that in case anything 
did get stuck to go ahead and push them out. 
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BY MR. WILLIAMS: 

Q Was Mr. L. P. Haw on that job, too? A He was 
not on the job as much as his son, no. 

Q How frequently was he there ? A He, maybe, came 
around once every two days or once a week. George Haw 
was there most of the time. 

Q What is your salary today, Mr. Giacomo? A $15 
a day. 

THE COURT: What is your position now? 

THE WITNESS: Labor foreman. 

26 MR. WILLIAMS: You may inquire. 

Cross Examination 
BY MR. BURNETT: 

Q What was your salary in June, 1945? A $15 a day. 

Q The same as it is now? A That is right. 

Q You are doing the same work now that you did then? 
A Right now, when I got hurt, right. 

THE COURT: Maybe I do not understand it. By labor 
foreman, do you mean a bricklayer foreman? 

THE WITNESS: No, sir. Grading and digging foot¬ 
ings and cleaning up. 

THE COURT: I understood you to tell counsel that 
you had the same job now that you had at the time you 
were injured; is that right or wrong? 

THE WITNESS: I have the same job as when I was 
injured. 

THE COURT: I thought you said you were a brick¬ 
layer foreman at that time. 

THE WITNESS: No. 

BY MR. BURNETT: 

Q Mr. Giacomo, did I understand you to say that the 
operator of the bulldozer came over without any word from 
you at all? A That is right. 

• • • • 

29 Q The board, according to your recollection, was 
2 inches by 8 inches? A That is right. 


27 A 


Q And you now state it was 14 feet long, I mean 12 feet 
long? A That is right. 

• * • • 

Q But you do know it was 2 inches by 8 inches 

30 board! A That is right. 

Q Do you know a Mr. William C. Harrison, who 
was on the job with you I A Who ! 

Q Mr. William C. Harrison. A I know Clayton Har¬ 
rison. 

MR. BURNETT: Would you ask Mr. Harrison to step 
in here, please! Would you look at this man as he comes 
in and satisfy yourself as to whether you know him or not! 
Do not say anything. 

THE WITNESS: Yes, sir. 

(The indicated person stepped into the court room, and 
thereafter retired.) 

BY MR. BURNETT: 

Q The man’s name is Mr. Harrison! A That is right. 
Q You do know him! A That is right. 

Q He was working on the job there at the time! A 
That is right. 

Q When the lumber truck came up and got stuck in the 
mud, Mr. Harrison was right there with you, wasn’t he! 
A No, sir. 

Q He was not! A He was not. 

31 Q Do you know where he was! A I don’t know 
where he was. 

Q When the bulldozer came over to the truck, was Mr. 
Harrison there! A I don’t remember seeing him there, 
no. 

Q He may have been and you do not know! A That 
is right. 

Q Who was the laborer that held the other end of the 
board! A I do not remember the laborer. 

Q Have you made any effort to ascertain who he is or 
where he is! A No, sir. I never got back to the job. He 
was gone when I got there. 
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Q You had been working for Mr.' Mace for how many 
years T A He was not one of my laborers. 

Q Whose laborer was he? A He was just hanging 
around there looking for a job. 

Q He was not an employee of anybody? A That is 
right 

Q What did you do, just call him over to hold the 
board? A That is right. He was standing by the truck. 

Q How did you happen to call him over to hold 

32 the board? A He was standing by the truck when 
the truck got stuck. 

Q Where was the driver of the truck? A The driver 
of the truck was in the truck. 

Q Whose truck was it? A That I do not know. 

Q It was a Layne’s Lumbermill in Arlington, Virginia? 
A It was not Layne’s truck. 

Q Have you any idea whose truck it may have been? A 
I think it may have been a fellow by the name of Wade 
Hoyt. He contracted hauling for Layne Lumber. If that 
is one of the trucks, I do not know. It was a brand new 
truck and did not have any name on it. 

Q Have you made any efforts to find out who the driver 
of that truck was ? A I did not, no. 

Q You said you did not know? A I said no, I did not. 

Q How many people were standing around there when 
the lumber truck got stuck? A I remember myself and 
the laborer, as well as I remember. 

Q And the truck driver? A Truck driver. 

33 Q Was there a helper with the truck driver? A 
No, he did not have a helper. 

Q That was the only persons who were there? A That 
is right. 

Q These bulldozers that were working out there were 
pushing dirt aside with the blades and piling it up and 
leveling it off, and so forth and so on? A That is right. 

Q A bulldozer is not a machine that is a precision ma¬ 
chine, that can be stopped very quickly and handled very 
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readily, is it; it is a kind of an awkward affair! A It 
can be stopped quick. 

■ Q It is an awkward affair; is not that right? A If 
the operator knows what he is doing, it is not awkward. 

Q A bulldozer goes over a hill and when it gets up to 
the crest of the hill and the minute the bulldozer gets up 
there, the front end drops down? A That is right. 

Q Just falls down? A That is right. 

Q This area in which you were working there was 
rough, wasn’t it? A No. 

34 Q All level? A That is right. 

Q The bulldozer runs on treads? A That is 

right 

Q These treads have quite a little slack in them, don’t 
they? A At times. 

Q And when the motor is started and the treads are 
thrown into gear, the tread will slip five or six inches be¬ 
fore the bulldozer starts moving; is that right? A I did 
not get what you meant. 

Q The slack in the treads? A Not all the time. 

Q Not all the time; but there is at various times? A 
That is right. 

Q And that would mean that when the tread has a 
slack or loose, it would be just like a steering wheel on an 
automobile when the steering wheel is loose you may turn 
it three or four inches before it starts turning the wheel; 
is that right? A No. 

Q It does not operate that way? A No. 

Q What do you mean when you say that it was slack 
when you agreed with me? A When I know it is 

35 slack, I mean I have heard from the bulldozer opera¬ 
tors— 

Q Keep your voice up. A The only thing I know 
about slack, if the catches are new on the bulldozer, the 
cleats, if they are new, there is no slack, but if they are 
worn and beaten up, there may be a little slack in there. 

Q Was this a new bulldozer or an old one? A It was 
half ways. 
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Q What? A It was, I would say, about four or five 
years old. 

Q When you picked up this board, the bulldozer was 
right there by the rear of the truck; is that right? A Yes, 
sir. 

Q And you were standing about two feet away from 
the side of the truck? A That is right. 

Q The width of the blade of the bulldozer was about 
what? A It was around — I don’t know — six or seven 
feet. 

Q The laborer was standing much further away from 
the blade than you were then? A About the same. 

Q And you are sure that you put this board flat against 
the back of the truck? A That is right. 

• • • • 

38 Q You stated that Mr. George Haw told you that 
L. P. Haw and Son were paid — how did you say it 

was? A He told me they were paid $6.50 an hour for the 
bulldozer, plus 10 percent; and $10 an hour for the shovel, 
plus 10 percent. 

Q You were in charge of the time that the bulldozer or 
trucks were at work? A In charge of what? 

Q The time that they worked? You told them when to 
come on and when to leave? A No, sir. 

Q You had nothing to do with the time? A No. 

Q You did not keep track of the time or anything else? 
A No, sir. 

Q Isn’t it a fact that if a bulldozer was there working 
where you were working, when the bulldozer finished you 
signed a slip for it? A Not me. 

Q You never did? A No. 

MR. BURNETT: Would you make this, please, De¬ 
fendant’s Exhibit No. 1 for identification? 

(The document referred to was marked Defendant’s Ex¬ 
hibit No. 1 for identification.) 

39 BY MR. BURNETT: 

Q I show you Defendant’s No. 1 for identifica- 
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tion. Is that your signature, Mr. Giacomo t A Yes, sir. 

Q Do you want to change your testimony that you did 
sign a slip now? A I will. 

THE COUET: Just a minute. You say you were there 
in the capacity of labor foreman. What labor did you act 
as foreman fort 

THE WITNESS: Well, I was a labor foreman for 
Mace Properties, Incorporated. 

THE COURT: Who were the men that you were con¬ 
trolling, acting as foreman oft Were they bricklayerst 

THE WITNESS: Common labor, like grading, digging 
footings, cleaning up the job. There was no skilled labor, 
just common labor. 

BY MR. BURNETT: 

Q What was the occasion for you to sign this slip, like 
Defendant’s Exhibit No. 1 for identificationt A I might 
have been signing them for the superintendent, which he 
was supposed to do, and handed it in to him. 

Q You did not sign the superintendent’s name to it? A 
No, sir. 

THE COURT: What superintendent are you referring 
to? 

40 THE WITNESS: George Clark. 

THE COURT: Whose superintendent was he? 

THE WITNESS: Mace Properties. 

BY MR. BURNETT: 

Q You wrote on this slip all of the handwriting, didn’t 
you ? A That is my full signature. 

Q You wrote, “June 15”? A Yes. 

Q You put the figure “5, Mace Properties, Incorpora¬ 
ted, Dominion Hills, 1 bulldozer, 2% hours”? A Yes, sir. 

Q Where did you get your information for the 2% 
hours for the bulldozer? A Where did I get it? 

Q Yes. A The driver used to tell me sometimes and 
sometime George Haw would tell me. 

Q Mace Properties did not let the drivers keep their 
own time, did they? A No, George Haw did. 
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Q You do not know whether the driver told you the 
time or whether Haw told you the time? A That is right. 

Q Whatever time they told you, you signed up 

41 for? A That is right. 

Q Isn’t it a matter of fact, Mr. Giacomo, these 
bulldozers and other equipment that came there, worked 
on the place where you were on the work as long as you 
wanted them to work, and when you were through with 
them you told them to go on, you were through with them 
for that particular time; isn’t that right? A Yes, sir. 

Q And when you would discharge one of the apparatus, 
machines, that Haw furnished, where would it go, would it 
go to another part of the job, or would it leave the job? A 
It would go to another part. 

Q And when it went to another part of the job, did you 
sign a slip like Defendant’s Exhibit No. 1 for identification? 
When it got through working on the place where you were 
working for 2^> hours, would you sign a slip like this? A 
Yes, sir, but not all the time. 

Q You would not sign any slip like that until the bull¬ 
dozer had completed its work for the day on that particular 
date? A Eight. 

Q Now, you were working how many hours a day? A 
That I was working? 

Q Yes. A I worked from 7:00 o’clock in the 

42 morning until maybe 5:00, 5:30, 6:00, or 6:30; never 
had no set time. 

Q When you gave a slip like Defendant’s Exhibit No. 1 
for identification, for 2% hours, that, of course, logically, 
from conclusion, that was not for a full day’s work? A 
No, sir. 

Q It was for a part day’s work? A That is right. 

Q When that slip was given, that bulldozer was through 
for that day ; is that right? A Right. 

Q Who told the operator of the bulldozer to take the 
machine off the work it was doing that day? You? A 
Take them off? 
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Q Quit work, only worked 2^ hours? A They would 
quit themselves. 

Q Supposing it did not rain? A Then they would 
work the whole day. 

Q They never worked anything but a full day unless it 
rained? A Unless they broke down. 

Q You frequently signed slips like this one I showed 
you, didn’t you? A Yes, sir. 

MR. BURNETT: That is all. 

43 Redirect Examination 

BY MR. WILLIAMS: 

• • * • 

Q Now, what was the purpose of Mace Properties 

checking the time which the Haw employees worked? A 
We would send that into the office and then Haw would 
bill the office once a month, I think it was. 

• • * • 

44 Q Did you do anything other than sign these time 
sheets by way of exercising control over? A No, 

sir. 

Q Were you empowered to tell them what to do? A 
No, sir. 

MR. BURNETT: I object to that. He has testified to 
that once on direct. 

MR. WILLIAMS: You went into this on cross. 

MR. BURNETT: Not a word about him directing the 
situation you asked him. 

THE COURT: The Court sustains the objection. I 
think he said that he did not have any control 
MR. WILLIAMS: The purpose of Mr. Burnett’s cross 
examination, as I understood it, and I can be completely in 
error, was to show that Mr. Giacomo was exercising some 
authority over these men. 

THE COURT: He said he did not to you. 

MR. WILLIAMS: Was that your purpose ? 
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THE COURT: He testified on examination in chief 
that he did not exercise any control. The Court says that. 
you cannot have this testimony repeated. 

MR. WILLIAMS: I am simply trying to dear up 
something that was brought out on cross. 

THE COURT: The Court sustains that objection. 

BY MR. WILLIAMS: 

45 Q Did Mr. George Clark sign these slips also? 
A Yes, sir. 

Q When he was on the job, did you ever sign them? A 
I might have. 

Q What was the normal procedure with respect to 
signing them? A Normal? 

Q Was it your function, Clark’s or Saxter’s? A It 
was supposed to be up to the superintendent to do it. 

Q Were they your superiors? A Yes, sir. 

• • • • 

52 Thereupon, 

George W. Clark, 

a witness called on behalf of the plaintiff, having been first 
duly sworn, was examined and testified as follows: 

Direct Examination 

53 BY MR. WILLIAMS: 

Q Would you state your full name? A George 
W. Clark. 

Q Where do you live? A 874 North Livingston 
Street, Arlington. 

Q How long have you lived there? A Since May, 
1946. 

Q In what capacity are you employed? A I am in 
business for myself at the present time. 

Q Directing your attention to 1945, the spring, how 
were you employed? A I was employed as construction 
superintendent for Mace Properties. 
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' Q "What job were you working on in the spring of 1945? 
A On Dominion Hills Project No. 1. 

Q What was the Dominion Hills project? A It was a 
housing project I am not certain about the number. I 
think it was 165 two-story brick homes. 

Q Where were they being put up? A They were in 
Arlington, just north of Wilson Boulevard, Lamar Street 
and Liberty Street, and from Wilson Boulevard to 9th 
Boad, I think it is. 

Q Who was the general contractor on this job? A 
Mace Properties was the builder. There was not any 
general contractor. He was the builder and general 
54 contractor. 

MB. BUBNETT: That is not his testimony. The 
witness said there was no general contractor. He said 
Mace Properties was the one doing the work. Then counsel 
said Mace Properties was the general contractor and build¬ 
ing contractor. 

MB. WILLIAMS: That is not what I said. I asked 
the witness who was the general contractor. He said there 
was none. Then he said Mr. Mace was the builder and 
general contractor. 

BY MB. WILLIAMS: 

Q Is that not right? A Yes. May I make myself a 
little clearer? ■* 

THECOUBT: Yes. 

THE WITNESS: In the construction business I con¬ 
sider the general contractor the man who has contracted 
from the builder. The builder on that project was Mace 
Properties. 


BY MB. WILLIAMS: ' 

Q Do you know the plaintiff in this case, Joseph Gia¬ 
como? A Yes. 

Q Was he working for Mace Properties at that time? 
A Yes, sir. 

Q Were there laborers on this job other than those of 
Mace? A Oh, yes. 
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55 Q Whose laborers were on this job? A Well, 
all the subcontractors’ laborers were on the job. 

Q Who were they? A Well, Warner was the plumb¬ 
ing contractor; Martin Brothers were the heating contrac¬ 
tors; Harrison Builders were the carpenter contractors; 
Mr. Haw had the excavation; and Mr. Pelzer, the electrical 
work. They all had laborers on the job. 

Q What do you mean by excavation subcontractor? A 
Well, the man — 

MR. BURNETT: As I understand the witness, the wit¬ 
ness has not said any excavating contractor. He said Haw 
had the excavation contract. He has never said Haw was 
a subcontractor under a general contract. 

THE WITNESS: I think I mentioned all the subcon¬ 
tractors had laborers on the job. 

MR. BURNETT: But Haw was not a subcontractor of 
Mace. Mace was the builder. Mace was not the general 
contractor. 

MR. WILLIAMS: Mr. Burnett, you are putting words 
in this witness’ mouth. I will be perfectly willing to have 
him state it again. 

THE COURT: State it again. 

THE WITNESS: I stated that all of the subcontrac¬ 
tors that were on the job had laborers. 

56 BY MR. WILLIAMS : 

Q Who were they, for Mr. Burnett’s benefit? A 
Subcontractors — 

THE COURT: You need not go over it all again. Do 
you include Lucian P. Haw and George H. Haw? 

THE WITNESS: Yes, sir. 

THE COURT: What were they subcontractors of? 

THE WITNESS: They were subcontractors of excava¬ 
tion. 

BY MR. WILLIAMS: 

Q My next question, which was interrupted by Mr. Bur¬ 
nett, is what do you mean by excavation subcontractor? A 
Well, the excavation subcontractor would dig the holes 
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for the foundations for the houses, to do the necessary- 
rough grading before the excavation is done, grade roads, 
push out stumps, keep roads open so that trucks can get in 
and out of the job at all times. 

Q How would they keep the roads open? A Well, 
with bulldozers. 

Q Did they have equipment on the job! A Yes, sir. 

Q What were the various kinds of equipment that they 
had? A Well, they had bulldozers, steam shovels and gas 
shovels, trucks, and so forth, whatever necessary. 

Q Who was in authority over these employees? 

57 A Mr. Haw, the two Mr. Haws. 

Q Were they on the job? A Yes, sir. 

Q By the two Mr. Haws, you mean Mr. L. P. Haw and 
Mr. George Haw? A Yes, sir. 

Q Did you, as superintendent, have any authority over 
those employees? A No, not over the employees; no, sir. 

Q Mr. Clark, at any time since the date of Mr. Gia¬ 
como’s accident, which was June 19,1945, has he laid brick 
on this job ? A Not to my knowledge; no, sir. 

Q You did not see the accident take place? A No, sir. 

Q Did Mr. Giacomo have any authority over the Haw 
employees? A He should not have. 

MR. WILLIAMS: You may examine. 

Cross Examination 
BY MR. BURNETT: 

Q Mr. Clark, is it not a fact that Mr. Haw rented this 
equipment, trucks and bulldozers and shovels to Mace 
Properties, and that the operators of these different 

58 machines went along with them? A That is right. 

Q From day to day on this job as you acted in 
your capacity there, you used to call the Haw office and tell 
them, “Send me over 2 bulldozers, send me over 2 trucks,” 
or how many you wanted; is that right? A That is cor¬ 
rect. 
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Q When you were finished with the machine, whatever 
it may be, you would say, “I do not want you any more, 
you can leave the job,” or something like that? A That 
is right. 

Q When you would call up and ask for this equipment, 
the machines would report to work over there, and who 
would they report to? A They would report to the su¬ 
perintendent. 

Q And who was the superintendent? A Mr. Clifford 
Saccer was the man who was doing the contracting with 
Mr. Haw at the time. 

Q I do not get you. Mr. Saccer was a contractor with 
Mr. Haw? A No. He was the general superintendent. 

Q Of Mr. Mace? A That is right. Those men would 
report to him and then he in turn would send them to me. 

Q And then what would you tell them to do? A I 
would tell them the job that I would want them 
59 to do. 

Q They would go over and do it? A That is 

right 

Q After they had completed what you told them to do, 
then you would either tell them to quit for the day or go to 
another part and do that? A That is right. 

' Q And Mr. Giacomo was an employee under you? A 
That is right 

Q He was the foreman? A No. 

Q How long had it been before June of 1945 that he had 
laid any brick? A Well, I started Fort Henry project in 
October, 1944, and Joe was bricklayer on that job. 

Q But when he went back to Mace again, he did not lay 
any more brick? A No. He was working for Mace at the 
time but his capacity was a bricklayer. I needed some help 
in my office. I needed some help rather badly and I asked 
Mr. Mace to let me have Joe to help me and we. put him in 
the field and took him off the brick work and started him 
in as a field superintendent. 


39 A 


THE COURT: What was his job in the brick business; 
was he a laborer! 

60 THE WITNESS: No; he was a bricklayer. 
THE COURT: Was he a bricklayer foreman or 

bricklayer! 

THE WITNESS: He was a bricklayer at first and then 
we got a larger bunch of men and then we made him fore¬ 
man. 

THE COURT: That was before you asked for his serv¬ 
ices! 

THE WITNESS: Yes, sir. 

BY MR. BURNETT: 

Q And then when you made him a foreman of a labor 
crew, shall we call it — is that right! A That is right. 

Q He was working on a part of this job in June, 1945 
and you would tell these men that reported in with their 
equipment from Haw, after you got your orders, to go over 
and see Joe, or Mr. Giacomo, and he would tell them what 
to do over there; is that right! A I would if Mr. Haw 
was not on the job, but I always discussed it with Mr. Haw 
first and then he would tell his employees what to do. 

Q If Mr. Haw was not on the job, you would tell them 
to go over there and whatever part of the property that 
was being worked upon, there was another foreman, Mr. 
Giacomo or somebody else, and they would know what was 
to be done and they would tell them what to do; is that 
right! A That is right. 

Q When one of these trucks or bulldozers or any 

61 of the equipment of Mr. Haw was sent to, say, Mr. 
Giacomo’s area to do some work, and they finished 

what Mr. Giacomo had been told to have them do, what was 
Mr. Giacomo’s authority, to tell them to quit or send them 
to another place or send them back to you! A He would 
send them back to me. 

Q And you would direct them to go to another place to 
work! A That is right 

Q You kept track of the time that these machines 
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worked there, didn’t yon, personally I mean? A No, not 
personally. Mr. Giacomo wonld keep track the majority 
of the time and if a truck broke down or something like 
that he wonld note the time it broke down and how much 
time they lost. Then at the end of the day he wonld bring 
his tickets in for the number of hours that a truck or bull¬ 
dozer or shovel worked. 

Q You did not sign any of them? A I would have to 
sign them, because Mr. Saccer and I were the only ones 
authorized to sign those tickets. 

Q Mr. Giacomo never signed any? A He may have; 
yes, sir. After I left there — I did not stay until the job 
was complete. 

Q Were you there on the 19th when Mr. Giacomo 

62 was hurt? A Yes, sir. 

Q Before the 19th he signed those slips? A He 
may have. 

Q And he had authority? A He okayed all that he 
sent in; he would put his name on them to okay them. 

Q Every one of them? A The ones that he turned in. 

Q The ones that you put your name on Mr. Giacomo 
signed too? A Majority of them, quite a lot of them; I 
would not say all of them. 

Q But those that Mr. Giacomo signed were always 
countersigned by you? A No; either me or Saccer. 

Q You or Saccer? A Yes, sir. 

Q And Mr. Haw was paid on the signature of you or 
Mr. Saccer? A And Mr. Giacomo. 

• • • • 

Q Mr. Clark, the Mace Properties were the build- 

63 ers of this project; is that right? A That is right. 

Q Now, any contract that any one of the men who 
was doing carpenter work or excavating was made with 
Mace Properties; isn’t that right? A That is right. 

Q Now, Mace Properties owned the land on which the 
buildings were being erected; is that right? A That is 
right. 
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Q And they were building this project themselves; is 
that right? A That is right 

Q They did not let the contract for this job to a gen¬ 
eral contractor and then the general contractor hired that 
subcontractor, did they? A No. 

Q Do you still say that Haw was a contractor with Mace 
or that he was a subcontractor to Mace? A I would say 
he was a subcontractor. 

Q There was no general contractor? A No. 

Q Then his contract was with Mace, the owner of the 
property? A Correct. 

Q And ycu have just classified him in your own 

64 mind as a subcontractor? A That is right. 

Q He was no subcontractor to a general contrac¬ 
tor? A That is correct. 

Q There were slips that were signed for the work that 
the machines of Mr. Haw’s performed? A Yes, sir. 

Q And those slips were written out by whom? A 
Sometimes they were written out by the operator of the 
equipment. 

Q The truck? A Not usually the truck operators, but 
usually the bulldozer operators or Mr. George Haw or Mr. 
Giacomo. I mean witnessed by Mr. Haw or one of the 
operators. 

Q In other words, when you say witnessed, you mean 
that Mr. Giacomo would see that either somebody wrote it 
out and he saw that the time was correct? A That is cor¬ 
rect 

Q Then do you mean he put his name on that and 
okayed it? A That is right. If he made the ticket out, 
either the operator or Mr. Haw were there to see that the 
hours were made out correctly. 

Q You never made out any tickets? A I probably did. 

Q Well, what would be the occasion for you to 

65 make out a ticket? A Well, for instance, there 
were two bulldozers on the job at all times and a 

shovel. When I would probably be in one section where 



42 A 


the shovel was operating and maybe one bulldozer and the 
other bulldozer would probably be over where Mr. Giacomo 
was, and he would know the hours that they made where he 
worked, and I would not know the hours made where I was. 

Q And on the day that Mr. Giacomo was hurt, there was 
only one bulldozer there, wasn’t there? A I think there 
were two there that day. 

Q Did you sign the slips for them that day? A I don’t 
remember. 

MR. BURNETT: I ask that this be marked Defend¬ 
ant’s Exhibit No. 2 for identification. 

(The document referred to was marked Defendant’s 
Exhibit No. 2 for identification.) 

BY MR. BURNETT: 

Q I show you what has been marked Defendant’s No. 2 
for identification and ask you if you recognize that? A 
Yes, that is my signature. 

Q Who wrote the words that are written on there above 
your signature? A I do not know who wrote that. 

Q It looks like your handwriting, doesn’t it? A 
66 Yes, I believe it is; yes, that is mine. 

Q Defendant’s Exhibit No. 1 for identification, 
you did not sign that, did you? A No. 

Q What part of the property was it that Mr. Giacomo 
was working on; did you have a name for it, or do you 
know what the street was, on the day he was hurt? A 
Yes, it was on 9th Street. 

Q And it had been raining quite a bit? A Yes, it had 
been raining. 

Q There was a lot of mud there? A Yes. 

Q And Mr. Mace of Mace Properties were in a big 
hurry to get that operation completed, weren’t they? A 
Sure. 

Q How long had it been raining before Mr. Giacomo 
was hurt? A I could not tell you, I don’t remember. 

Q You went over to the place where Mr. Giacomo was 
hurt immediately after that, didn’t you? A Yes, sir. 
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Q Was the truck still stuck in the mud? A The truck 
was still there. 

Q How far in the ground were the wheels? A I do 
not think they were down in the ground. I think 

67 they were just far enough so he could not move with 
a heavy load on it. 

Q It was clay, I assume, and the clay was slippery? 
A That is right. 

Q Was this a lot on which the truck was or was it on a 
street? A It was on a street. 

Q Had that street been graded? A It had been sub- 
graded. 

Q It was still a little rough? A Yes, sir. 

Q Now, when those bulldozers operate they are fairly 
clumsy and awkward, aren’t they? A That is right. 

Q Can an operator keep a bulldozer from tipping when 
the ground is uneven? A No, he can not stop it from 
tipping. 

Q He can stop it and start it; is that right? A I beg 
your pardon. 

Q He can stop it and start it? A Oh, yes. 

• • • • 

68 Q These bulldozers, the ones that were there on 
this day in question, operated on a caterpillar tread, didn’t 
they? A That is correct. 

Q When those caterpillar treads start sometimes there 
is some slack in it and the bulldozer starts with a jerk; is 
that right, until the slack gets caught up and the tread 
catches on? A The slack usually takes up full before it 
moves. 

Q Then when the bulldozer starts to move, it goes right 
out — A Yes. 

Q Very quickly? A When the power goes into the 
kats it tightens first before it starts to move. 

Q Then when it tightens it grabs hold and starts right 
off? A That is right. - 
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Q And do you recollect what kind of a bulldozer it was 
that was there that day? A I think it was a small bull¬ 
dozer, small International. I do not know whether it was a 
4 or 5. 

Q You would not say it was a 35, would you? A 

69 No; I am not that familiar with bulldozers. 

Q When you got there, where was the bulldozer? 
A It was right back of the truck. 

Q Where was the blade of the bulldozer? A That I 
do not remember. I could not swear right to the position 
where the blade was, but I imagine it was resting on the 
ground. 

Q Do not tell us what you imagine. Just tell us what 
you saw. If you did not see it, well and good. You did not 
notice the blade? A No, sir. 

Q It may have been up and it may have been down; you 
do not know? A That is correct. 

Q Where was the driver? A I do not know. There 
was such a confusion around there I could not say right 
now where the driver was. 

Q You know Mr. Harrison, who is out in the witness 
room, don’t you? A Yes, sir. 

Q You saw him there, didn’t you? A Yes, sir. 

Q Where was he assigned to work that morning, if you 
know? A Who was that? 

70 Q Mr. Harrison. A Mr. Harrison was a sub¬ 
contractor for the carpenter work. He was here and 

there and I did not have any business to interfere with his 
part of the business at all. I do not know what he had 
planned for that day. 

Q Let’s see if this will refresh your recollection. Isn’t 
it a fact that the lumber that was there was cut to size and 
Mr. Harrison would just have to put it together? A That 
is correct. We had a yard right there near where the truck 
was where we were trying to get this lumber in. 

Q Don’t you recollect that Mr. Harrison was there wait¬ 
ing for that lumber to come off the truck so he could have 
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his men get to work on a particular house that was right 
next to there where they were unloading that lumber? A 
No, I could not say that. 

Q Your memory does not serve you? A That is right. 

MR. BURNETT: That is all. 

Redirect Examination 
BY MR. WILLIAMS: 

Q Mr. Clark, what was the purpose for your keeping 
these slips that Mr. Burnett has questioned you about? A 
They were kept for our records and verification of bill 
when it was presented to the bookkeeper in the office. 

71 Q What bill do you refer to? A The bill. 

Q Sent by whom? A Sent by Mr. Haw for his work 
that was done. 

Q Mr. Clark, did you at any time ever tell the Haw em¬ 
ployees how to do their work? A No. I would not tell 
them how to do it, but I would tell them what I wanted 
done. 

Q Did you know anything about the operation of a 
shovel or a bulldozer? A No, sir. 

Q Did you undertake to supervise them when they were 
doing the work? A Oh, no. 

Q Did you know anything about excavating a cellar? A 
No, sir. 

THE COURT: Suppose you saw something that was 
being done that was obviously wrong, is it your testimony 
that you were mute, that you could not say anything about 
it at all? 

THE WITNESS: Oh, no, I did not mean that. I would 
tell them what I would want done and then see that it was 
done that way. As far as operating of the equipment is 
concerned, I could not do that myself. 

BY MR. WILLIAMS: 

Q You mean when you say that you would tell 

72 them, you would give them the information as to 
what you were doing that day? A That is right. 


46 A 


In other words, Mr. Haw would come to me and I would 
say, “Mr. Haw, I want this hill cut off or these basements 
dug,” and then Mr. Haw would instruct his employees to 
do that particular type of work. Then it was up to me to 
see that it was carried through. 

Q You mean that you would go to approve or disap¬ 
prove the end result? A That is right. 

Q Who was supervising the Haw employees during the 
actual doing of the work as to how it should be done? A 
Mr. George Haw. 

Q Was he on the job every day? A Pretty near ev¬ 
eryday. 

ME. WILLIAMS: That is all. 

Recross Examination 
BY ME. BUENETT: 

Q There were many days during the course of the work 
there that Mr. George Haw was not there; is that right? A 
Yes. 

Q When Mr. Haw, either senior or junior, was not 
there and any of this equipment reported in to you or to 
your office there, you told them where to go and what to do? 

A If he did not have one of his foreman there or 
73 something like that, yes. 

Q Mr. Haw did not have any foreman, did he? 
A He had a shovel operator that used to look out for his 
work. 

Q That is only on the shovel? 

THE COUET: Will counsel approach the bench? 

(Whereupon, the following proceedings were had at the 
bench out of the hearing of the jury): 

THE COUET: The question here is who had the last 
say? 

MB. BUENETT: That is right, and they have not 
proved it 

THE COUBT: That is what I am trying to find out I 
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wish you would help the Court and jury along that line. It 
is a little hazy at this time. 

MR. WILLIAMS: I have made a very careful search 
of the law. I am trying to bring out the facts that took 
place on this occasion so that at the time we argue the law 
it will be most helpful to Your Honor. My understanding 
of the law, as borne out by a very careful study of the case, 
that the person who was controlling the mode of operation, 
who was telling them how to do the work, is responsible 
for the activity. 

THE COURT: Suppose a situation exists like this: I 
have the final say but I have got a man that I think knows 
what to do, and ordinarily I let him do it his way. Suppose 
he does something I do not like. The question is whether I 
have the last say, whether I can correct him. That 

74 has not been made entirely plain to me, as to whether 
this man, if he did not like what was going on, 

whether he could correct it. 

MR. BURNETT: I understood him to say he could. 

THE COURT: That is the general trend of what he 
said, yes. 

MR. BURNETT: We will try to clear that up. 

THE COURT: All right. 

(Whereupon counsel resumed their respective places at 
the counsel table and the following proceedings were held 
in open court): 

BY MR. BURNETT: 

Q Mr. Clark, when you saw one of the employees of 
Haw operating any of this equipment, you did not under¬ 
take to tell him how to operate it? A No, sir. 

Q He operated that himself? A Yes, sir. 

Q You gave him the grade of a street, for instance, and 
pointed out to him where the grade was marked on the 
stakes? A That is right. 

Q If he did not understand, you did that? A Sure. 

Q And you said, cut it to this grade? A That 

75 is right. 

Q If he cut below grade or started to cut below 
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grade and you saw him, you would stop him? A That is 
right But, I could not stay there with the man because I 
had other things to do. 

Q If you told him to fill in a hole with the dirt that he 
was taking off the street, you said fill in this hole over here, 
and instead of filling in that hole where you told him, he 
started in the opposite direction to fill in another hole, 
would you stop him or not ? A Sure. 

Q And the only thing that you did not have to do re¬ 
specting Mr. Haw’s employees was tell them how to operate 
their machines; is that right? A That is right. 

Q Were the bulldozers used there for pushing various 
things around and clearing the place off? A Yes. 

Q And if a bulldozer was in the street and the lumber 
truck was in the street stuck, you would ask the bulldozer to 
give them a push to get them out of the mud, wouldn’t you? 
A That is right. One of them was kept there solely for 
i that purpose, keeping the roads open and keeping the holes 
i filled up in the street. That is why that small one was 
there. The small one is not used for anything else 
76 around a construction job, only used for just such 
things as that. 

Q Then the idea of one bulldozer during this muddy 
time was to stay there and if one of the lumber trucks or 
any of the trucks got stuck and one of your men said to him, 
“Push that truck out,” it was his job to push it out? A 
That is right. 

MR. BURNETT: That is all. 

Redirect Examination 
BY MR. WILLI AM S: 

Q Mr. Clark, if you saw one of Haw’s employees doing 
something wrong on the job, did you have any authority to 
boss him or did you have to go to George Haw and have 
George Haw boss him? A I could not boss him. I could 
not do anything about it. 
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Q What would you have to do? A I would have to go 
to Mr. Haw and have Mr. Haw straighten him out. 

Q Did you have the right to censure or reprimand any 
of those employees for cutting up on the job, or did you 
have to go to George Haw? 

ME. BURNETT: I object to that question. First of 
all, it is quite leading. 

THE COURT: I do not think you ought to lead your 
own witness. 

77 MR. WILLIAMS: I gave him the question in the 
alternative. 

THE COURT: You were leading. You were not only 
leading but you were testifying. 

BY MR. WILLIAMS: 


Q I will ask you, if I may, what was the practice in a 
situation of that kind? A Well, we were not responsible 
for — when I say “we” I mean employees of Mace Prop¬ 
erties. We were not responsible for Mr. Haw’s employees 
or their conduct or anything like that. We could not hire 
or fire. It was up to Mr. George Haw to do that. 

Q May I ask this question this way? What would be 
the practice if you saw one of them doing wrong? A Then 
it would be up to me to get Mr. Haw and have him tell him 
what to do. 

MR. WILLIAMS: That is all. 


Recross Examination 
BY MR. BURNETT: 

Q If you saw a man cutting the grade on the street a 
foot below the proper grade, would you let him continue to 
cut a foot below grade until you could go find Mr. Haw to 
tell him to stop? A Of course not. 

Q You would tell him to stop right then, wouldn’t you? 
A Yes. 

78 Q And he would stop then, wouldn’t he? A 
Sure. 

* • • * 
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83 Thereupon — 

Hariston Christie 

was called as a witness for and on behalf of the Plain¬ 
tiff and, having been first duly sworn, was exam- 

84 ined and testified as follows: 

Direct Examination 
BY MB. WILLIAMS: 

Q State your full name. A Hariston Christie. 

Q Where do you live? A 944 Livingston Street, Ar¬ 
lington, Virginia. 

Q How long have you lived there? A A little over 
two years. 

Q In June of 1945, how were you employed, Mr. Chris¬ 
tie? A I was employed as secretary-treasurer of Mace 
Properties, Incorporated. 

Q You were an officer of the corporation? A I was. 

Q As an officer of the corporation, holding the position 
of secretary-treasurer, what were your duties? A Well, I 
was also the comptroller,the accountant, and kept the books, 
issued all the checks and, of course, the regular duties that 
such office requires. 

Q On what project was Mace Properties, Incorporated, 
engaged at that time? A We called it Dominion Hills, 
Section 1. 

Q What was Dominion Hills, Section 1? A A group 
of houses, about 165,1 believe, along in there. 

S5 Q Do I understand the Mace Properties were 
the builder of those houses? A Mace Properties, 
Incorporated, was the builder. 

Q Had Mace Properties contracted to build them? A 
Yes, with Arlington Homes Corporation. 

Q Who else working on this job other than Mace Prop¬ 
erties — I mean by that, was there subcontractors working 
on this job? A Yes, we have several subcontractors, as 
well as I recall. 
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Q Who were they! A I do not know that I can re¬ 
member them all. There was Lighthouse Electric Com¬ 
pany for the electrical work, and George Warner, I believe, 
for the plumbing, and Harrison for the carpentry work, 
and L. P. Haw for the excavation and grading. I do not 
think of any others. 

Q Was there a contract between the Mace Company 
and the Haw Company! A Yes, as I understand it. 

Q Was that an oral or written contract! A It was 
oral. 

• • * • 

89 BY ME. WILLIAMS: 

.Q Were the Haw employees on the Mace payroll! 
A No, they were not. 

Q Were the men who were working on the Dominion 
Hills project operating the bulldozers, the steam shovels, 
and Haw’s trucks, hired by Mace Properties, Incorporated! 
A No, they were not. 

• • i • 

90 Q Did you pay Social Security on these employ¬ 
ees! A We did not. 

Q Did the Mace Properties Company own the bulldoz¬ 
ers and trucks and shovels operating on that job! A They 
did not. 

Q Are you familiar with this type of slip, Mr. Christie, 
as used on that Dominion Hills project! A I am. 

MR. BURNETT: Those are Defendant’s Exhibits Nos. 
1 and 2 for identification. 

BY MR. WILLIAMS: 

Q What was the purpose for keeping those sheets! A 
Well, those individual sheets, several of them coming out 
daily, were checked with the monthly invoice, which was a 
summary of the month’s work, and itemized as to so many 
hours bulldozer hire on each day, and, of course, these 
are the only things we had to check the monthly invoice 
against. 



52 A 

Q What was your check on that bill? A The only 
check we had was these tickets, approved by our foreman 
on the job. 

Q Why were those sheets signed by your foreman? A 
Because, on behalf of Mace Properties, he had to approve 
or show me that there was 2y 2 hours bulldozer hire on that 
day. 

Q Was the monthly statement of the Haw Com- 
91 panv spelled out in hours of bulldozers and hours 
of shovels and hours of trucks? A Itemized, yes, 
just like that. 

Q And at the end of each month what would be your 
practice with respect to these bills, did you pay them 
on a monthly basis? A We would pay them on account, 
as much as we could. 

• * • * 

94 Whereupon, 


Merwin R. D. Mace, 

a witness called on behalf of the plaintiff, after having 
been first duly sworn, was examined and testified as fol¬ 
lows: 


Direct Examination 

95 BY MR. WILLIAMS: 

Q Will state your full name, please? A Mer¬ 
win R. D. Mace. 

Q Where is your residence? A I live in Washington, 
4020 Fordham Road, Northwest. 

Q Are you suffering from an inflammation of the eyes 
today which makes it difficult for you to see? A That is 
right. 

Q Now, Mr. Mace, are you the president of the Mace 
Properties Corporation? A That is right. 

Q Did you hold that office in June of 1945? A I did. 
Q Now, on what project was Mace Properties, Incor¬ 
porated, engaged in the spring of 1945? A We were 
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building a rather large group of houses in a subdivision in 
Arlington, known as Dominion Hills. 

Q What did the Dominion Hills project consist of? A 
I think exactly 167 six-room detached houses. 

Q And you were building those houses? A That is 
correct. 

Q Was Mace Properties, Incorporated, builders and 
general contractors on this job? A Yes, sir. 

96 Q Were there subcontractors on the job? A Yes, 
sir. 

Q Will you state for the Court and jury who they were? 
A We had subcontractors for the carpentry work—would 
you like their names as I go along? 

Q Yes, please. A Clayton Harrison was the subcon¬ 
tractor for the carpentry work. The firm of N. W. Martin 
& Brothers was the subcontractor for heating; George 
Warner, subcontractor for plumbing; the Lighthouse Elec¬ 
tric Company, subcontractor for electric wiring and fix¬ 
tures ; L. P. Haw, subcontractor for excavation. 

Q Now, Mr. Mace, did you personally enter into an 
agreement with the Haw Company on this job? A Yes, 
sir. 

Q Was that agreement a written or an oral agreement? 
A It was probably oral. Mr. Haw and I have had rela¬ 
tively few written agreements in the course of our rela¬ 
tions, which have existed over a period of some ten years, I 
guess. 

Q Let me ask you this: Under this agreement what 
precisely was Mr. Haw to do, his company? A Mr. Haw 
was to make excavations for the houses, was to excavate 
and grade streets. 

* * • • 

97 Q Would you tell the Court and jury what the 
agreement was, substantially? A Well, substan¬ 
tially, Mr. Haw and I agreed upon a given rate per 
cubic yard for all excavation, and for such work as might 
be required by us of his bulldozer equipment, a given rate 
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per hour for the use of that bulldozer. Those rates con¬ 
templated the use of his men and his equipment. I pre¬ 
sume you want to establish his position as a subcontractor, 
and perhaps the best evidence of that would be the fact 
that we always required that he deliver his insurance cer¬ 
tificate to our office covering his employees; that is, his 
liability and whatnot. 

MR. BURNETT: If the Court please, so the record 
may be understood, the witness has mentioned insurance. 
I want it to be understood that was compensation insur¬ 
ance and not insurance for liability. 

TEE COURT: That is my understanding. 

THE WITNESS: Yes. 

MR. BURNETT: That is right. 

THE WITNESS: I think the law requires actually that 
every subcontractor on a job carry liability insurance or 
compensation. I am not too familiar with the 
93 insurance business. 

MR. BURNETT: I ask that be stricken and the 
jury instructed to disregard it, about the liability insur¬ 
ance. 

THE COURT: He calls it liability and you call it com¬ 
pensation. That is the only difference; isn’t it ? 

MR. BURNETT: Sir! 

THE COURT: You call it compensation and he calls 
it liability. Is there any difference? 

MR. BURNETT: Yes. 

THE COURT: I mean, is there any difference in 
what you mean and what he means ? 

MR. BURNETT: Yes, sir. 

THE COURT: I understood him to say compensation 
insurance a few minutes ago and now liability. If he 
means compensation, you have no objection? 

MR. BURNETT: That is right. 

THE COURT: That is what you mean? 

THE WITNESS: I mean the kind of insurance that 
makes the subcontractor responsible for his own em¬ 
ployees. 
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MR. BURNETT: That is dear. 

BY MR. WILLIAMS: 

Q Were the employees of the Haw Company on your 
payroll? A No, sir. 

99 Q Did you hire those employees? A No, sir. 

Q Did you have a right to fire those employees? 

A No, sir. 

Q Was there somebody on the job who controlled those 
employees representing the Haw Company? A On that 
particular job, as I recall, there was the bulk of the time. 

Q And who was that, sir, if you recall? A George 
Haw, I believe, was there most of the time. 

Q Did your employees or superintendents have the 
authority to control the method of operation of the Haw 
employees ? A Not the method at all, no. 

Q Did it make any difference to Mace Properties how 
Haw accomplished the given result which they had con¬ 
tracted to accomplish? A Not so long as they carried 
the work forward and there was not any loss of time, and 
that sort of thing. Had there been any, we would have 
hollered or raised objections with Mr. Haw, I suppose. 

Q What was the purpose of your company, Mr. Mace, 
in keeping time records on the Haw employees? A Well, 
a job time record would be the only basis that our book¬ 
keeping department would have for tying in with Mr. 
Haw’s invoices. 

100 Q Do I understand that Mr. Haw sent bills to 
the Mace Company each month? A That is cor¬ 
rect. 

Q And these time sheets were used as a check against 
those invoices? A That is correct. Our field superin¬ 
tendent would approve each time record or each estimate 
of yardage submitted by Mr. Haw, so that our book¬ 
keeper in turn would have some basis for approving Mr. 
Haw’s bill for payment. 

MR. WILLIAMS: That is all 
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Cross Examination 
BY MB. BURNETT: 

Q Mr. Mace, on this job of 167 houses, Dominion 
Hills, there was no contract for cubic yardage at that time, 
was there, for the 167 houses? A There is always a 
contract for the cubic yardage at a given rate per cubic 
yard. 

Q You have a distinct recollection, do you, that your 
contract with Mr. Haw for the work on the 167 houses, 
in the spring of 1945, was by the cubic yard? A It would 
be as far as excavation is concerned. 

Q I am asking you what it was; do you have a dis¬ 
tinct recollection that you had an agreement as to the 
cubic yard? A To the best of my recollection, we never 
had a contract with Mr. Haw that did not provide a 
101 given rate for cubic yard, and we then did have an 
agreement per cubic yard, yes. 

Q I am asking you if you have a distinct recollection 
that the contract you made with Mr. Haw for this particu¬ 
lar project was for cubic yardage ? A Yes. 

Q Then you also had an agreement with him at the 
same time to work on an hourly basis? A That is cor¬ 
rect, with different kinds of equipment. 

Q As to bulldozers, what was the agreement? A An 
hourly basis where we required it for something other than 
he needed in his excavation business. Do you want any 
explanation of that? 

THE COURT: Yes, I do. 

THE WITNESS: Mr. Haw had a contract to excavate 
for and rough grade a street — he would first put a shovel 
in the street with trucks loaded by that shovel, and usu¬ 
ally follow behind the shovel with a bulldozer to level the 
ground a little more nicely than the steam shovel operator 
can do it with a shovel. He used a bulldozer than as a 
part of his excavation equipment and street grading equip¬ 
ment. If on the other hand we had houses partially built 


57 A 


around which we wanted grading performed, he would pro¬ 
duce that bulldozer at an hourly rate to do the kind of 
work that was required of him. 

102 THE COURT: It depended on what kind of 
work he was doing; is that right? 

THE WITNESS: That is correct. 

MR. BURNETT: I did not hear what he said. 

THE COURT: I said it depended on what kind of 
work he was doing. 

THE WITNESS: May I add one thing ? 

THE COURT: Certainly. 

THE WITNESS: It is a practical impossibility to 
determine the amount of yardage of earth moved in 
grading around a building. It is easy to compute when 
you take it out of a hole or cut it out of a street, but 
where you have an uneven terrain around the building and 
use a bulldozer to grade that terrain, it is impracticable 
to try to determine the yardage moved. You, therefore, 
base your contract on an hourly rate. 

BY MR. BURNETT: 

Q I want to know what this contract was. A It cov¬ 
ered both phases. 

Q Then, the bulldozer was rented on an hourly basis? 
A Yes, that, in effect, is correct. 

Q And on the 19th of June, 1945, the bulldozer that 
Mr. Haw had on the job there for you was on an hourly 
basis; right? A It was on that job, I would say, on a 
combination basis. If it was being used for any- 

103 thing other than Mr. Haw’s excavation activity, it 
would be on an hourly basis. 

Q Being used for something other than Mr. Haw’s 
excavation? A In other words, if it were being used 
on the grading end, for which an hourly rate was estab¬ 
lished, we would pay on the hourly basis. If the bull¬ 
dozer was there to complete the street grading, it would 
be in use as part of his excavation contract. 
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Q So, if the bill you paid to Mr. Haw was for a bull¬ 
dozer, say for 8 hours a day, or 2^2 hours a day, that 
would be when you rented the bulldozer? A Right. 

Q And the operator for the bulldozer went along with 
it? A Oh, yes. 

Q And Mr. Haw paid the operator his salary? A 
That is right. 

Q And in such an instance as that, where you had hired 
and rented the bulldozer, of course you nor no man on 
the job told the operator of the bulldozer how he was to 
lower his blade or run it or anything of that kind; did 
they ? A When you say ‘ 1 no man on the job * ’— 

Q None of your employees? A No. 

Q But, if they wanted the operator of the bull- 
104 dozer to do anything to assist them, they told him 
what to do and where to take his bulldozer and 
how to take care of what they wanted done; is that right? 
A They would tell him what they wanted done; they 
would not tell him how to do it. 

Q When I say “how”, I mean they would say, “Go 
over to this job,” and if a man started to cross a street he 
did not want him to, you would tell him how to get over 
there; that is what I mean; direct him where to go? A 
That is correct. 

Q Tell him what he was supposed to do after he got 
there? A Correct. 

Q I think it is a fact that from time to time there, 
those bulldozers that you rented were rented for, among 
other things, pushing trucks and things of that kind out 
of the mud and dirt that was there, or do you know? 
A Yes, that is true. As a practical thing, no man oper¬ 
ating a bulldozer on a construction job would deny the 
use of that machine to help another man’s truck out of 
the mud. 

Q If one of your men said to one of Mr. Haw’s oper¬ 
ators of a bulldozer, who was there for the purpose of 
helping, particular purpose I mean, the trucks out of this 
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muddy weather, if one of your men told him to 

105 push the truck out, he would do it, or supposed 
to do itf A Yes. 

Q He was under your man’s direction and control to 
that extent? A To that extent; yes, sir. 

Q If a truck was stuck there in the mud and a bull¬ 
dozer was anywhere in the neighborhood, your man had 
a right to motion to him or yell to him to come over and 
give him a hand to push that truck out? A He had that 
right, and, presumably, the operator of the bulldozer would 
accede to that wish unless he was involved in some of his 
own excavation activities. 

Q That he could not turn loose of at that time? A That 
is correct. 

Q But he would eventually come when he got free 
from his own work; is that right? A That is right. 

Q The record that Mr. Haw has, as shown in Defend¬ 
ant’s Exhibit for Identification No. 2 — excuse me. Can 
you read it ? A I think so. 

• • • • 

106 Q It says, “L. P. Haw & Sons, June 19, 1945, 
Mace Properties, Dominion Hills, bulldozer, 8 hours, 

George Clark.” 

That exhibit No. 2 for identification is a memorandum, is 
it not, of the hours that the bulldozer put in on that day? 
A That is right, yes, sir. 

Q It shows that that was one of the bulldozers that 
you rented by the hour ? A That is right. 

MB. BUBNETT: That is all. 

Redirect Examination 
BY MB. WILLIAMS: 

Q This agreement, Mr. Mace, that you entered into 
with Mr. Haw, did that contemplate excavation, plus road 
leveling, plus road clearing? A Yes. 

Q Did your employees — I mean by that your superin- 
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tendent and foreman — have any power to discipline Haw’s 
employees? A No. 

* • • • 

MR. WILLIAMS: If the Court please, at this time 
we rest. 

THE COURT: Let the jury be excused. 

(Whereupon, the jury was excused.) 

MR. BURNETT: If the Court please, at this time 
we move that the Court direct a verdict for the defend¬ 
ants, on the first ground, that the complaint alleges that 
the operator of this bulldozer was negligent. 

Now, the only evidence that has been offered on that 
feature of the case so far is by the witness, Mr. Giacomo, 
who testified that he put the board against the truck and 
that the blade of the bulldozer cut his hand. Now, that is 
no more and no less than res ipso loquitor. There is no 
testimony that this operator of the bulldozer negli- 
107-A gently did anything. The mere fact that Mr. Gia¬ 
como’s hand was cut does not prove negligence when 
the complaint alleges specific negligence. 

THE COURT: I cannot go that far with you. 

Let’s assume that the only thing you could invoke is 
res ipso loquitor, where is the res ipso loquitor? 

MR. BURNETT: I do not see there is any res ipso 
loquitur. 

Now, on the second ground, if the Court please, as Mr. 
Mace has testified, this particular bulldozer that injured 
Mr. Giacomo on the 19th of June, 1945, was on an hourly 
basis, and it was rented, and they agreed that if he rented 
any of the equipment by the hour, that that equipment 
was subject to the direction of his employees. 

Under such circumstances— 

THE COURT (interposing): Is that what he said? 

MR. BURNETT: Yes, sir. If he rented by the hour— 

THE COURT (interposing): If he said what I under¬ 
stood him to say, it was this: That ordinarily the bull- 
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dozer, even if rented by the hour, was managed by Mr. 
George Haw, and it was only under unusual conditions 
that his employees would invoke the aid of the bulldozer 
in something they were specifically doing. 

Is there any evidence in the case — and I am not clear 
on it — that one of the employees of Mace requested the 
bulldozer come over and push this truck? 

107-B MR. BURNETT: No, sir. But where the con¬ 
tract provides that equipment, such as a bulldozer, 
a crane, or a scraper, is rented by the hour, by a man 
such as Mr. Mace, and the operator of the machinery 
goes along with it, and the operator’s salary is paid by 
the owner of the machine, and the man who operates the 
machine is subject to — now, he does not have to be told 
to do something, but if the operator of the machine is 
subject to the direction of Mr. Mace, then, that person is a 
servant and an employee of Mr. Mace. 

Now, in the case of Western Marine & Salvage Company 
v. Ball, the Western Marine & Salvage Company rented 
a crane to do some work in a junk yard over in Virginia. 

(The argument which followed, dealing with the West¬ 
ern Marine & Salvage Company case, was not ordered 
transcribed.) 

THE COURT: The Court is ready to rule. At this 
time the Court will not take the case from the jury. You 
can move again at the end of the trial. 

MR. BURNETT: Call Mr. Harrison, please. 

Thereupon— 

William C. Harrison, 

a witness called on behalf of the Defendants, after having 
been first duly sworn, testified as follows: 

• • • • 

108 Direct Examination 

BY MR. BURNETT: 

Q You are William C. Harrison? A That is right. 
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Q You were in the carpentry business in 1945? A 
Yes, sir. 

Q You were working on Mace Properties? A That 
is right. 

Q What was the name of the concern that you were 
operating under? A Harrison Building Company. 

Q On the 19th of June, 1945, did you see what occurred 
when Mr. Giacomo was injured? A I saw Mr. Giacomo 
injured in 1945, but I cannot swear to the day or the 
month. 

Q If you will be good enough to take your hand down 
and keep your voice up, you can be heard better. A All 
right. 

Q Were you at the place — when I say at the place, 
I mean right at the place — where Mr. Giacomo was in¬ 
jured? A I was within ten feet of him when he was in¬ 
jured. 

Q How long had you been there before he was injured? 
A Probably 30 minutes. 

109 Q For what were you waiting? A To get the 
lumber truck over to where we could unload it. 

Q Was that lumber you were to use or somebody else 
was to use? A It was lumber we were going to use. 

Q And you were waiting for it? A I was interested 
in getting the lumber to the right place. 

Q What delayed the truck at that time? A Well, the 
ground was wet. 

Q Was the truck able to proceed or stuck? A No, he 
was stuck. 

Q How? A The ground was wet and he was stuck 
in the mud. 

Q What did Mr. Giacomo do or say, if anything, re¬ 
specting the moving of the truck? A He taken the usual 
routine. We always got a tractor to push the truck out. 

Q Did you hear Mr. Giacomo say anything about a 
tractor? A He said he would get the tractor. I don’t 
know whether he called for it or sent for it, but the 
tractor arrived. 
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Q Who did he tell he was going to get the trac- 

110 tor? A I don’t know any particular one, prob¬ 
ably the driver. 

Q Did he leave the scene or did he stay there after 
that? A I can’t recall that. 

Q Would you say it was a tractor or bulldozer, or 
do you use the two words to mean the same thing? A It 
was a bulldozer. 

Q Were you there when the bulldozer came up? A 
Tnat is right, I was. 

Q Did you see what happened? A I think so. 

Q Would you step down here? We will say that this 
is the end of the rear of the truck and the front of the 
truck would be toward the east side of the building (indi¬ 
cating). A I see. 

Q On what side of the truck was Mr. Giacomo stand¬ 
ing? A He was to the right of the tractor. The tractor 
was right here (indicating). 

Q Then he was on the side you are now standing? A 
That is true. 

Q Will you take this book and show us; stand over to 
the side — this edge of this wall here is one end of the 
back of the truck and this edge is on the other end 

111 of the truck (indicating). A In other words, this 
represents the end of the truck? 

Q That is right. The truck is facing toward the east 
like I am. (Indicating.) A The lumber was up here, 
I suppose. You mean the truck and lumber combined? 

Q Put it how you want it. Explain it to the jury. A 
As well as I remember, the lumber stacked on the truck 
was about flush with the truck frame. They put the board 
up against it like that for the tractor to come up against 
(indicating). Mr. Giacomo had one end of the board. 

Q Would you kindly stand around so all the jury can 
see you? A Mr. Giacomo had one end of the board and 
a laborer had the other end and the tractor came up be¬ 
tween them. 
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Q Where was the end of the board that Mr. Giacomo 
had hold of? A He did not get past the track with his 
end of the board. I do not know how far— 

THE COURT: He did not do what ? 

MR. BURNETT: He did not get past the end of the 
track with his end of the board. 

BY MR. BURNETT: 

Q In other words, put your hand there on that 

112 book about how far Mr. Giacomo had the board. A 
It would be hard for me to describe that because 

I was not watching that close. He had hold of one end 
of the board and a laborer had hold of the other end. 
When the tractor came up against it— 

Q (interposing) Could you show about the position 
of the blade of the tractor, as you call it? A The tractor, 
when it came up, would be in that position. (Indicating) 
When you raise the blade up to the height of that track, 
it would be in that position (indicating). The way I see 
it, when he hit the board, when he first hit the board, natu¬ 
rally the board kicked this way (indicating). 

Q Came out at an angle? A A little ways. Then 
when the pressure got great again it just flopped back 
against there and I think that is when it caught Mr. 
Giacomo’s hand. 

Q The board first went out at an angle and then it 
flopped back in ? A As pressure went against it. 

Q And Mr. Giacomo’s hand was caught between the 
board and the end of the truck? A That is right. 

Q How far inside of the back of the track would you 
say Mr. Giacomo had this board? A A few inches or 
so, maybe a foot, I don’t know exactly. 

113 Q About a foot inside? A He was not past 
the track. If he had been past the track, it would 

not have caught his hand. 

Q You may resume the stand. 

Mr. Giacomo did start running after the accident? 

A Yes, sir. 
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Q Who caught him? A I did. 

MR. BURNETT: You may inquire. 

Cross Examination 
BY MR. WILLIAMS: 

Q Mr. Harrison, how wide was that truck, would you 
say? Would you say it was about six feet wide, that 
lumber tractor? A Seven feet. 

Q Would you estimate this particular truck was about 
seven feet? A I would say it was at least seven feet 
feet wide. 

Q This board that you have described that Mr. Gia¬ 
como was holding, would you say that was about 12 or 14 
feet long? A Most all of that was 2 by 8, 12 feet long. 

Q As I understand it — you correct me if I misquote 
you — this truck was 7 feet wide, approximately, and the 
board was 12 feet long. A I did not say it was 12. 
114 I said most all of the lumber was 2 by 8, 12 feet 
long. Whether this one had been cut off, I don’t 

know. 

Q You saw this board, didn’t you? A I was not 
measuring it to be accurate. 

Q You are a carpenter, aren’t you? A That is right. 

Q You would have noticed if the board had been cut 
down different from the lumber? A If I take particular 
notice. 

Q You were not taking particular notice? A I was 
looking at, seeing the accident; I don’t know whether that 
board was 10 feet or 12 feet. 

Q Would you say it was more than 10 feet? A I 
won’t say it is any length. I say the longest we had was 
12 feet. 

Q That was the average length of the board on the 
job; most of the board were 12 feet long? A The 2 by 8’s 
were 12 feet. 

Q You did not observe anything different about this 
board from the usual board, did you ? A No. 
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Q As I understand your testimony, Mr. Harrison, you 
said Mr. Giacomo had this board and he was one foot 
inside the edge of this truck? A He was not past the 
truck. 

115 Q Didn’t you say at one time the edge of the 
board was a foot inside? A I would say approxi¬ 
mately a foot inside. 

Q Now, the man who was holding the other end of 
the board, was he way out beyond the end of the truck? 
A He was past the truck, I don’t know how far. 

Q How many feet, would you say, he was out beyond 
the truck ? A I would hate to say, I don’t know. 

Q You were watching? A Yes, but I was on the 
opposite side of the tractor. 

Q What do you mean? A I was on the side Mr. 
Giacomo was on. 

Q You could see the man who was holding the other 
end of the board? A One man had one end and one 
the other. 

Q You are able to tell us he was out beyond the end 
of the tractor? A Yes, the laborer was past the truck. 

Q* You are not able to tell us whether it was one foot, 
two feet, three feet, or four feet out beyond the end? A 
He was not four feet, I would not think. 

Q Was he as much as three feet out ? 

THE COURT: What is the width of the truck? 

MR. WILLIAMS: Seven feet, Your Honor. 

116 BY MR. WILLIAMS: 

Q Was he as much as three feet out? A I 
don’t know; I don’t know whether he was two feet or 
three feet, but I am sure he was not more than four feet. 

Q As a matter of fact, Mr. Harrison, at one time you 
said to Mr. Burnett, didn’t you, that Giacomo was holding 
that board like this (indicating) ? A No, I did not 

Q You never said that to Mr. Burnett? A You mean 
the gentleman that just questioned me? 

Q I mean the man that just questioned you. A I 
have not talked to him. 
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Q Yon never talked to him ? A Until today. 

• • • * 

117 Q Giacomo held this board up against the truck 
— did he have his hand against the truck? A I 

can’t tell you how his hands were arranged. He was hold¬ 
ing one end of the board. 

Q Did he have both hands against the board? A He 
had both hands against the board. 

Q You mean it was like this (indicating) ? A I could 
not describe his hands. I was not watching him that 
close. 

Q How is it you are able to tell us with such accuracy 
that he had the end of the board a foot inside of the 
truck? A I was standing near him. 

Q Could it be you are mistaken about that? A No, 
I am not mistaken about that. 

Q As I understand your testimony, Mr. Harrison, there 
was lumber piled up on the back of this truck? A A 
load of lumber on the truck. 

Q Was the board up as high as the lumber or was it 
up against the base of the truck? A To the best of my 
memory, it was against both, the frame of the truck and 
the end of the lumber. 

Q How high was the lumber piled on this truck? 

118 A I would say three foot and a half on the truck. 

Q Did I misunderstand your testimony when 
you say that when the bulldozer struck the board that it 
tilted up? A Tilted back. 

Q Would you show me what you mean when you say 
it tilted back, with that book, Mr. Harrison? A In other 
words, the board tilted back this way (indicating). As I 
seen it, the board was against the end of the truck with 
the tractor coming upon an angle like this (indicating). 

Q Supposing this is the blade, where was the blade, 
was it up here or down this way (indicating) ? A It only 
sits one way. It comes up in that fashion. Naturally it 
would hit the bottom of the board first, wouldn’t it? 
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Q Where did it strike the board? A The tractor 
driver always tries to straddle the board there. The 
board kinked a little bit and I think that is where Mr. 
Giacomo’s hand slipped in there and closed up. 

Q It hit the board like this (indicating)? A It did 
not go over like that. 

Q How far did it go? A I did not measure that. It 
was far enough for his hand to get in. 

119 Q I just want to get your best estimate. A It 
was far enough to get in there. 

Q Which hand was it that went in there? A His right 
hand. 

Q What happened to the truck after this occurrence? 
A I cannot tell you what happened to the truck because 
when I caught Mr. Giacomo, he started to run away, he 
was hurt, and was in a dazed condition, I caught Mr. 
Giacomo and helped assist him to the field office, when 
they sent him to the hospital. When I got back on the 
job, the truck had moved. 

Q You do not know whether the truck was pushed out 
of the mud by the impact of the bulldozer or not; is that 
right? A I did not see the truck move, no, because the 
truck was moved while I was gone. 

Q At no time have you ever said that the board was 
being held this way by Mr. Giacomo (indicating)? A 
Absolutely not. 

• • • # 

121 Merwin R. D. Mace 

was recalled as a witness on behalf of the Defend¬ 
ant, and having been previously duly sworn, testified fur¬ 
ther as follows: 

Direct Examination 
BY MB. BUBNETT: 

122 Mr. Mace, as to Mr. Giacomo’s salary, your com¬ 
pany retained him on the payroll and continued to 

pay his salary? A I believe so. 
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Q And his salary now, do yon pay him by the day 
or by the week ? A By the week. 

Q What does that mean in respect to the days where 
the operations are stopped and no work is done? A It 
makes no difference. He is on a fixed weekly salary. 

Q How mnch does he get a week? A At this time? 

Q Yes. A $125.00. 

Q How many days a week does he work? A What¬ 
ever number, up to and including six, may be required. 

Q He is on call for you up to six days a week? A 
Yes, sir. 

MB. BURNETT: That is all. 

Cross Examination 
BY MB. WILLIAMS: 

Q Does he sometimes work on Sundays? A In emer¬ 
gencies that has happened. 

123 Q He has no fixed hours a day? A No, sir. 

Generally he started about 7:00 to 7:30 in the 
morning when the job starts. He is usually one of the 
last, if not the last, to leave the job. 

MB. WILLIAMS: That is all. 

(Witness excused.) 

Whereupon— 

Lucian P. Haw 

was called as a witness on behalf of the Defendant, and 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 
BY MB. BURNETT: 

Q You are Mr. Lucian P. Haw, one of the defend¬ 
ants? A That is right. 

Q Do you know Mr. Mace who testified? A Yes, sir. 
Q Here just a few moments ago? A Yes, sir. 
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Q Do you recollect making a contract with him for 
work on the project at Dominion Hills where they were 
working on 165 or 167 houses in the spring of 1945? A 
Yes; only had an oral contract, you would call it. 

Q What was that contract? A When we moved on 
there we had finished on another job, and he said he was 
ready to start that one. Mr. Mace was there himself 
and showed me what he wanted done. I said, 

124 “What way will we work this, by yardage or by 
day work?” He said, “Well, I guess we just as 

well start in by the day because I do not know what we 
are going to do yet . 9 9 

So, we started in to work by the day and I just charged 
him every day for a shovel and trucks and bulldozers or 
whatever work was there for him, which my books will 
show when I started the job, which I put down on the 
day book every night myself what work was done. 

Q I show you a litle gray-back book with blue stripes 
on it, marked “Cash Book”; is this the book that you 
refer to as your day book? A Those are the books we use 
for the day. I put these in the office and then the lady can 
charge them up to whoever we worked for on the day. 

Q Entries that are made in there are in your hand¬ 
writing? A Yes, sir, these are all in my handwriting. 

Q When you started the job on the Dominion Hills, 
this project we are here inquiring about, when was that? 
A I can look back here and tell you. April 7, Mace 
Properties, Dominion Hills. 

Q 1945? A Yes, sir, 1945. 

Q Mr. Haw, I think you have gone through the entries 
in that book up to and including June 19, 1945, 

125 when Mr. Giacomo was injured; is that right? A 
I have not gone through all them. I just looked 

back to see where it started about an hour ago. I remem¬ 
ber when it was when I started working for him on that 
job. 
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Q Does yonr book there, the record of the work done 
there, does that include the record of all yon did or did 
yon do something that is not shown in that book? A Yon 
mean all I do for Mr. Mace? 

Q Yes. A I have more than this. 

Q I mean on this project. A I don’t know where the 
finishing up on this project is in here. 

Q I meant from April 7, 1945 until June 19, 1945. A 
We were working there on June 19, had a bulldozer there. 
That is all that was there that day. 

Q How many hours? A Eight hours I have on the 
books, 35 bulldozer. 

Q Now, from the time that you started making your 
entries in that book on April 7, 1945 up until June 19, 
1945, do your entries show any charge for anything to 
Mace Properties on that work in Dominion Hills other 
than renting equipment to them? A I have not been all 
over it, but I don’t think it was, because that was the only 
way we worked on that job. 

• • • • 

127 Q Can you answer the question? Maybe you do 
not recollect what it was. Were there any bills or 
charges made to Mace Properties for anything other than 
rental of equipment? A That is all. 

Q You heard Mr. Mace testify something about cubic 
yardage? A Yes. 

Q Did the contract that you made with Mr. Mace for 
Mace Properties, Incorporated, have anything in it about 
you being paid by cubic yards? A No, sir, not on that 
job it did not 

Q Was any charge made by you on a cubic yard basis? 
A No, sir. 

Q What was the agreement with respect to this equip¬ 
ment that you charged Mace Properties for? A Well, 
when we started this job, I looked back and saw the date, 
it was April 7—we moved the shovel in there and I think 
some trucks, whatever was charged to him, and Mr. Mace 
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was there himself, as I reminded of it sometime 

128 ago sitting there on the bench, that when we 
started in there he showed me what he wanted done 

— I said, “How are we going to do it, by contract or by 
daywork?” 

He said, “Just go ahead and do it by day work.” He 
said, “I don’t know what the yardage is and I don’t know 
how much we are going to do. ” 

We finished up that job just on that basis. I charged 
him everything by the day, but there was on percentage 
charged on that, as one of the witnesses said today. There 
was no ten percent charged on it, just straight truck hire, 
shovel hire, and bulldozer hire. Just what is on this book 
was charged to him, and what is on my ledger, and what 
he paid for on that basis. Then we started on the next 
project, the second addition, we made a contract by yard¬ 
age price on it. Then when he started a bulldozer or 
anything of that kind, or some extra work done, just 
some of the foremen ordered from us what he wanted. 

Q That was a different arrangement than you had on 
this job? A Yes. 

Q What was the agreement and understanding as to 
the way this equipment was to be used for Mace Prop¬ 
erties work? A We did not have any particular under¬ 
standing at all. It was with him, just like everyone else, 
and just like we had done with Mr. Mace. 

129 Q Just usage and custom? A Just the same 
as we did for everyone else. We put the machines 

on the job for them and tried to work by their orders, 
what they wanted done. 

Q What was the usual practice, if there was a usual 
practice, with respect to the equipment you sent over from 
day to day ? A How do you mean ? 

Q Well, for instance, say at the close of today, did 
you know what equipment you were going to have for 
the next day or the day after? A They would generally 
tell us. They would put us on a street and want that 
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street cut You would ask them a day or two before what 
they wanted and how long they wanted you to be there, 
and sometimes you would stay two weeks or three weeks 
or maybe a month, just different times. 

Q When your men went over there with the machinery, 
who paid your men’s salaries? A We did. 

Q How did you pay them, by the day? A Some of 
the men worked by the week, straight time, and others 
worked by the hour. 

Q What was the agreement with respect to the use of, 
say, the bulldozers? I think you did say they were paid 
by the hour. In other words, if they worked an 

130 hour, that is all they got paid for? A That is all 
they got paid for. 

Q Suppose a bulldozer worked 2% hours and stayed 
there until they were told to do something else? A Well, 
if they kept a bulldozer there waiting, they would pay for 
him all day, but if they were finished with him and worked 
3 hours or 4 hours, they would sign a ticket for that time. 

Q And he was through then? A He was through 
and we would try to move him somewhere else. 

Q When the man was on the job operating one of these 
machines of yours, who told him what to do? A Well, 
if he was working there on day work for them, generally 
whoever had charge of the job, the superintendent or fore¬ 
man, he was put under the foreman and the foreman would 
tell, or superintendent would put him on himself and tell 
him what to do. 

Q Look at your entry on June 19, 1945, look at that. 
A June 19,1945— 

Q You said that you had only one piece of machinery 
there and that was the bulldozer? A That is all that was 
there that day, I think 35 bulldozer, 8 hours. 

Q Was that bulldozer doing day work or not? 

131 A It was doing day work. 

Q And under your contract the operator of that 
bulldozer was subject to whose direction? A Put there 
to work for them and do what they wanted done. 
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Q Were you on the job? A No, sir, I was not there. 

Q Was your son on the job? A He was not there, 
he said, at the time Mr. Giacomo was hurt, but he was 
there after that. We just had one bulldozer there and a 
man could not afford to stay on the job to look after one 
bulldozer when he was working for somebody by the day. 
By the time you paid your driver and paid your fuel bill 
and your repairs and things like that, you would not have 
enough left to pay a foreman. 

Q In June 1945, Mr. Haw, were you and your son in 
partners? A I do not know whether we were or not. I 
had taken him in full partnership later. 

Q You were just kind of holding him off? A As soon 
as I wanted to rest, I would let him take charge and call 
him a partner. 

Q Now you are partners? A Yes. 

132 Q In June of 1945, who was the head man? A 
He was looking after work over there. He went 
over there more than I did. 

Q You were on other jobs? A Sometimes I was and 
sometimes I was farming. I do not know where I was 
that day. 

Q Getting ready to quit at that time? A Yes. 

MB. BURNETT: You may inquire. 

Cross Examination 
BY MB. WILLIAMS: 

Q Mr. Haw, as I understand it, when the Dominion 
Hills project No. 1 was about to begin, you had a con¬ 
versation with Mr. Mace, who was here today? A Yes. 

Q He told you that he wanted you to do the excavation 
on this job; is that right ? A Yes. 

Q You had done the excavation work on other jobs? 
A Been working for him about since 1939. 

Q As a matter of fact, that is what your company 
does, digs cellars for general contractors, doesn’t it? A 
And hire equipment, too. 
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Q Mr. Mace told yon on this occasion that he wanted 
to have yon dig the cellars for Dominion Hills? A And 
cnt the streets first. He started on the streets 

133 himself first. 

Q Yon made an agreement with him that he 
should pay so much per hour while yon were on the job 
per piece of equipment? A That is right. He knew 
what the prices were. We had been working right along 
like that before. 

Q In other words, you and he entered into this agree¬ 
ment whereby he was to pay yon so much per hour for 
doing this job per piece of equipment and man? A Yes. 

Q But yon agreed, Mr. Haw, to do a job for him, to 
do the excavation and the road grading? A I did not 
make any special agreement. Just when I started to work, 
I knew what was going to be there, roads and alL 

Q Yon understood yon were to dig the cellars and 
grade the roads? A Yes. 

Q When yon sent your men on the job to the cellars, 
they were told where these cellars were to be dug? A 
They did not know until they got there. 

Q When they got there, they were told that a house 
was going to be built here, for instance, and this cellar 
must be dug? A Yes. 

134 Q Your men were given the specifications for 
the cellar? A No. Generally the way they do 

is the superintendent lays the cellar off or sticks a peg 
or a board at each comer of the cellar and tells them, “I 
want to go a certain depth,” just sets 4 stakes at the comer 
and generally put a grade on each one and says he wants 
this cellar dug. Some of the foremen will keep an instru¬ 
ment there and see that you are right. Others you will 
have to take a grade for yourself. The shovel engineer 
generally takes his own grade and checks them. Then 
your men— 

• • * • 
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Q As I understand you, your shovel operator would 
be left there to dig this cellar after it was marked off? 
A Yes. 

Q And your son, George Haw, was on this job as 

135 a supervisor over these men, wasn’t he? A When 
he got a chance to be there, he was there, but he 

had more than one job to look after. 

Q When he was there, he supervised this job for you? 
A He went around to see if everything was working all 
right and if any of the superintendents wanted anything 
else, they would generally tell him. 

Q And he had the authority to boss your employees? 
A Yes. 

Q He was the boss over those employees, wasn’t he? 
A Yes. 

Q Sidney Bowers was your employee, wasn’t he? A 
Yes, sir. 

Q Did you hire him personally? A I do not know 
whether I hired him or my son hired him, I could not tell 
you. 

Q How long had he been working for you prior to 
June 19? A I could not tell you that without going 
back over the time books. 

Q And on June 19 he was working at Dominion Hills 
for you? A Yes. 

Q Now, these bulldozers that you had, Mr. Haw, how 
wide were they, how big? A Which ones do you 
mean? 

136 Q Are they different sizes? 

THE COURT: The one on this job. 

THE WITNESS: The one on this job, I think that 
blade was about 5 or 6 feet wide, I don’t remember which. 
We sold it sometime ago. 

BY MR. WILLIAMS: 

Q Five or six feet wide? A The blade, in width. 
The depth, I think, was around 2 feet. I think it was 
5 or 6 feet wide, that blade was. 
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Q And Bowers was an experienced bulldozer oper¬ 
ator? A He had been running for some time. 

Q What do you mean by some time? A For several 
months. You call a lot of them experienced bulldozer 
operators, but they are not. It depends upon what you 
call experienced bulldozers. 

Q What was Bowers’ rate of compensation? A I 
will have to look on the time book. I think he was get¬ 
ting around $1.00 an hour. 

Q One dollar an hour? A I think so, something like 
that. Now they are paying a good deal more. That was 
three years ago. 

Q Under your agreement with Mace, while Bowers was 
. on the job, you were getting $8.00 an hour? A Eight 
dollars an hour for this machine. 

Q When you had made agreements with Mace 
137 before, you put it on a yardage basis, you say— A 
Sometimes and sometimes on a day basis. 

Q And the reason that it was not on a yardage basis 
this time is because Mace did not know for sure what he 
wanted done? A No. On the first street we cut I think 
he changed the grades several times on that. It did not 
suit him after it was cut. He cut out some more and 
filled where he had cut. 

Q Do you know where Bowers is now? “fA No, I do 
not. 

Q When did he leave your employ? A I do not know. 
He worked at least six months after that. We looked on 
the book a little while ago, and I think in October he was 
still on the payroll. I do not know when he left. The only 
way I can tell you is hunt up my time books and see 
when he left. 

Q There were times, weren’t there, Mr. Haw, when 
you were on this Dominion Hills project? A Yes. 

Q And you were bossing the employees? A Yes. 

Q And the reason you did not have a foreman, as you 
say, on this job, this particular day, was because you had 


78 A 


only one piece of equipment? A Did not have any 

138 foreman on there at any time. He would ride in 
there and stay part of the day if they were in diffi¬ 
culty and they would help them out. He was not getting 
paid from Mace Properties. 

Q He was getting paid by you? A He was getting 
paid for what we made on those trucks. If Mr. Mace had 
to hire a foreman, it would have cost him a great deal 
more than that 

Q What I am trying to ask you, Mr. Haw, is that when 
you or your son was there on this job, you were there su¬ 
pervising your employees? A Yes. I will tell you what 
we were there mostly for, to see that the equipment was 
not abused and was taken care of. 

Q Mace’s foreman had no authority to discharge your 
employees? A He could lay them off any time he got 
ready, he could stop the shovel, stop a bulldozer, and sign 
a ticket and say, “I am through.” 

Q In other words, when the job was done, he could say, 
“I do not need you any more;” he could discharge your 
employee? A He could not discharge the employee on 
the machine, no. I have not seen anybody do that yet 

Q Because he was your employee? A Yes. 

Q He had no authority to exercise control over 

139 your employees? A In a way, he does. If he 
does not suit him, he can lay the machine off. 

Q Over the employee himself? A I will tell you what 
some of them do. They do not actually discharge them. 
They will tell you, do not send that man back to me, send 
somebody else. 

Q When they had a complaint against an employee, 
they would come to you and say, “Do not send him 
back”? A Do not send him back, and send someone else 
back on the job. 

Q Because you were the boss of these men? A We 
were the people who were paying them. Of course, the 
people we work for pay us for them. 
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Q Was I correct, Mr. Haw, when I understood you to 
say that this 35 bulldozer had a blade 5 to 6 feet widet A 
I cannot tell you exactly. I think it was 5 or 6 feet. I do 
not remember which. My son may remember exactly. 

Q Have you ever talked to Mr. Harrison about this 
accident? A I think this morning was the first time I 
have talked to him about it. 

Q Not prior to that? A No. I have seen him a good 
many times, but I have not talked to him about it, because 
I thought the thing had been settled long ago. 

• • • • 

140 MB. BUBNETT: I would like to have Defend¬ 
ants J Exhibit No. 3 marked for identification. 

I would like to have Defendants ’ Exhibit No. 4 marked 
for identification. 

(The documents referred to were thereupon marked De¬ 
fendants’ Exhibits 3 and 4, for identification.) 

THE COUBT: Would counsel approach the bench? 

(The following proceedings were held at the bench out 
of hearing of the jury): 

THE COUBT: Do you want to go on with eleven jur¬ 
ors? 

MB. WILLIAMS: It is all right with me. 

MB. BUBNETT: It is all right. 

(Thereupon, counsel resumed their places "at the table 
and the trial proceedings were held in the presence of the 
jury): 

THE COUBT: Ladies and gentlemen of the jury, coun¬ 
sel have agreed to go on with eleven jurors. 

Redirect Examination 
BY MB. BUBNETT: 

Q Mr. Haw, I asked you over the night to get 

141 your ledger sheet for Mace Properties for the job at 
' Dominion Hills; is that right? A Yes, sir. 

Q It is agreed that I may ask him this, although it is 
not proper redirect. 
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I show you Defendants 1 Exhibit No. 4 for identification 
and ask you if that is your ledger sheet respecting this job? 
A Yes, that is part of the job. This is the beginning of 
this job and the ending of another one on this sheet (indi¬ 
cating). 

Q And the last date is what? A Last date where? 
Q Last entry. A Over on this side. You see, here is 
July 31, over here (indicating). 

Q 1946? A 1946, that is right. 

Q There are other sheets after this? A There are 
other sheets after this. 

Q I am asking you about this one sheet. A This ends 
July 31,1946. 

Q Does that record show — you have examined it — 
any charges to Mace Properties for anything other than 
rental of equipment? A One charge on here. 

142 Q When was that? A That was on October 26, 
1944, contract, Fort Henry, 4,123 cubic yards at 30 

cents. 

Q It does not show anything for the contract at Domin¬ 
ion Hills; if it does, tell us? A There is none on here. 
Q All right; thank you. 

• • • • 

Whereupon — 

George H. Haw, 

was called at a witness on behalf of the Defendants and, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 
BY ME. BUENETT: 

Q You are Mr. George Haw, son of Mr. Lucian Haw, 
the witness who just testified ahead of you? A That is 
right. 

Q You were present from time to time at Mace Prop¬ 
erties on the job known as Dominion Hills project? A 
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That is right; among other jobs, I was there part of the 
time. 

Q If you will talk just a little slower and a little louder, 
I think we can get what you say. A I said, yes, I was 
there from time to time. 

Q Did you or not have anything to do with the 

143 agreement or contract made with Mace concerning 
the job there? A No, sir; I was away at that time. 

Q Where were you at the time ? A I was down South. 

Q After you returned to Washington, when was it you 
had something to do with the job, or is that the time? A 
That is right. 

Q What did you do with respect to the job over there? 
A Well, I stayed around on the job as much as possible 
and helped out as much as possible in any way that I could. 
If somebody wanted something done, they would come to 
me and tell me, “I want this or that done,” well, I would 
deliver the message. If a machine broke down, I would 
try to stay there and see that it got repaired. If I could not 
repair it, I would see that somebody else did. 

Q Did you operate any machine? A Sometimes; yes, 
sir. 

Q What was the occasion for that? A Short of op¬ 
erators, short of men. 

Q At any time did you act as foreman of the job over 
there? A No, I cannot say that I did, because anything 
I was told — I was more or less a messenger. 

Q For whom? A Whoever may have given me the 
message or order. 

144 Q Who would that person be employed by? A 
It would have to be by Mace Properties. 

Q At that time, in 1945, did you have any interest as a 
partner in the company, the so-called company? A 
Partly, and partly not. 

Q You do not know what it was? A That is just 
about it. 

THE COURT: Sneaking in at the time? 
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THE WITNESS: That is right. 

BY MR. BURNETT: 

Q Mr. Haw, you have operated a bulldozer, have you? 
A Yes, sir. 

Q Could you give the jury an idea of what the bulldozer 
looks like; could you describe it? A Well, I can try. 

Q Could you draw a rough diagram of the tread and 
blade and all that on the blackboard here? 

THE COURT: There is not a photograph of any sort 
of bulldozer? 

MR. BURNETT: We tried to get one, but we could not 
get a catalog. They are worse than automobiles to get 
hold of. 

BY MR. BURNETT: 

Q Suppose you draw it as big as you can on that board 
and after you draw it then explain it. A This is 
145 kind of an exaggerated — that is what is commonly 
called, in the trade of caterpillars, the track the 
train runs on. This is the blade (indicating). 

THE COURT: Where is the blade ? 

THE WITNESS: The blade is right in here. The bull¬ 
dozer blade would be in front of the machine. There are 
the hydraulic ramps that work the blade. It can be either 
hydraulic or cable. Of course, the motor sits back in that 
part of the machine, and the operator sits up here on the 
seat. The blade control is approximately there with the 
lever. This is the pump. If he pushes this lever forward, 
the blade goes down. If he pulls it back, the blade goes up. 

THE COURT: What does the blade do; what does it 
cut? 

THE WITNESS: It will cut anything you put in front 
of it except concrete. You can push trees with it. You 
can push another vehicle or whatever the object happens to 
be that you want to move. Sometimes we have a drawbar 
back there to pull by. That is quite often the case, if you 
want something moved you cannot push. You can put a 
cable or rope or whatever happens to be there and pull 
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them. This blade is controlled at the operator’s will, either 
up or down. It has pressure either way. 

BY MR. BURNETT: 

Q You may return to the stand. You have drawn two 
lines from the blade back to the rear of the bulldozer where 
you indicated that the rear part was stationary and 

146 this bar was attached to the blade; is that right? A 
Yes, sir. That is the pivot point. 

Q And this is the pivot point that I have marked? A 
That is the pivot point for the blade. 

Q Suppose the yardstick that I have there would be the 
arm that extends from the pivot point to the blade, how 
does that arm operate, does it bend when it is moved, or is 
it rigid? A There is no bending whatsoever. 

Q When the blade is raised, then it goes up like that, 
doesn’t it (indicating)? A The blade and arm that are 
attached together, which are usually welded, will move at 
the same angle at the same time. In other words, if the 
arm goes up, the blade goes up. 

Q Is the blade at right angles to the arm or is it on a 
different angle? A It is usually at right angles. 

Q When the arm is raised, then the blade instead of 
getting on 180 degree angle — A (interposing) Yes, sir. 

Q As the arm is raised, the angle of the blade is less¬ 
ened on the left-hand side and increased on the right-hand 
side? A That is wrong. 

147 Q Just the opposite? A It is neither way, be¬ 
cause there are two of those pivot arms on that ma¬ 
chine. One work on either side. The other side of the ma¬ 
chine looks exactly like that if you stand on the other side. 
There is no change in the angle of the blade unless you 
change it. 

Q I did not mean change in the angle of the blade with 
the arm. But when the blade is down on the ground the 
arm would probably be parallel with the ground or about 
that? A Well, it should be. 

Q And then when the blade is raised, the front part of 
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the blade, that angle changes, not the arm? A That is 
the angle that changes. 

Q And this arm, is it on the side or in the edge of the 
blade, or what? A It is flush with the side of the blade. 
That side of the arm is flush with the blade. 

Q So, if the blade was raised, as I have marked there 
on the diagram, if the arm was raised, the blade, of course, 
would go along with it, then the face of the blade would be 
at an angle something like I have shown? A Yes, sir. 

Q You are familiar with those lumber trucks that came 
in there with the lumber? A Fairly so. 

Q What was the approximate width of the bed of 

148 those trucks? A I would say they are approxi¬ 
mately 7 to 7M> or maybe 8 feet wide, somewhere 

along in that vicinity. 

• * • • 

Q I did not mean the width of the bed of the truck in 
feet. What I meant was the bed of the truck on which they 
piled the lumber. What I want is not the width or how 
wide the truck was but how thick was the bed of the truck. 
A I would say under six inches thick. 

Q Step down here, please, again. Suppose this table 
was the bed of the truck on which the lumber was piled like 
these tablets and things are piled. What I wanted to know 
w as the thickness of this bed, about how many inches. A 
At the outside edge of the truck it is usually a difference. 

Q Tell us how wide it is there. A Sometimes they 
flare out and get smaller at the outside of the body. If 
this was the tail end, this corner would be narrow, and 
this corner would be approximately that wide, with a 
flare down here across. In other words, where 

149 the body rides on the truck chassis would be a bit 
thicker. 

Q Was that bed on the truck body on which the lumber 
set as thick as an 8-inch board? A I could not tell you. 

Q The oval shape that you have drawn here, what does 
that represent? A Supposed to represent — 



85 A 


Q That is a tread, you have already marked it? A 
Yes, sir. 

Q What do you mean by the tread, how does that op¬ 
erate? A The tread of a tractor is made up of a series 
of plates with cleats on them. Some of these plates are 12 
inches, some are 24, depending on the size and use of the 
machine. 

Q What about the one you used? A Twelve or 14 
inches across. 

Q In width? A Yes, sir. 

Q How long would they be? A How long would the 
whole tread be? 

Q Just those plates. A Anywhere from 6, 7, or 8 
inches wide. 

Q We have got them 14 inches wide? A They are 
14 inches wide and about 6 to 8 inches — maybe I 
150 am wrong. Say 8 by 14, that is close enough. 

Q And the 14 would run across the tread? A 
Across the wheel that you draw a line across. 

Q And the 8 inches would run backward and forward? 
A That is correct. 

Q When that blade is down on the ground and the bull¬ 
dozer is put in operation, what have you to say as to how 
the bulldozer would continue to operate as it went forward 
in a steady fashion or unsteady fashion? A If the blade 
is put on the ground and the operator can carry a smooth 
grade, the dirt is not too hard or rough, and it does not 
bounce the machine or the blade, he can cut a grade as 
smooth as this floor. It depends upon the terrain. 

Q Whether the surface of the ground is rough or 
smooth? A That is right. 

Q Suppose you lifted the blade at an angle off the 
ground to push somebody, does the bulldozer body and arm 
operate smoothly then or in a rough fashion, or if it is dif¬ 
ferent, tell us? A State your question again, please. 

Q When the arm on a bulldozer is raised, and the blade 
of course goes up at an angle and gets off the ground, 
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whatever the angle may be, and the bulldozer is moved 
either forward or backward, what about the motion 

151 of it then, is it steady, even, or is it rough, or how 
would you characterize it, if you can? A If you 

were running that machine across a smooth surface like 
this floor, it would run absolutely level from here to wher¬ 
ever the ground got rough. But, say it was a log across 
the room, it would crawl up to the log and go on the log 
and at a point it would balance over and drop down and 
continue its way off the log. 

Q Whatever the obstruction, if any, in the way of the 
bulldozer, it would go up until it reached its center of grav¬ 
ity and then it would turn over? A That is correct. 

Q And would rock as the rough point came in front of it 
or behind it or wherever it may have been — 

THE COURT: I guess we have all seen tanks in motion 
pictures. Isn’t it like an Army tank ? 

BY MR. BURNETT: 

Q Were the treads on that like the Army tank? A I 
think the Army tanks all had rubber — 

Q I think what the Court meant was when the bulldozer 
is put in operation and starts to move, does it operate for¬ 
ward like an Army tank? A Yes, sir, on the same prin¬ 
ciple. 

Q As it meets obstructions or bumps, it turns or 

152 rocks as the terrain gets rough or smooth? A As 
long as your blade is off the ground, it will do that. 

Q But when the blade is on the ground, it runs more 
smoothly? A Yes, sir. 

MR. BURNETT: You may inquire. 

Cross Examination 
BY MR. WILLIAMS: 

Q Mr. Haw, as I understand your testimony, you were 
on the Dominion Hills project on many occasions? A 
Occasions, yes, sir. 

Q On many occasions? A Yes, sir. 
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Q Would you say you were there as frequently as four 
or five times a week? A I would say I was there more 
than that. 

Q And you were there for the greater part of the day? 
A Sometimes, yes; and sometimes no. 

Q The only time that you ever undertook to operate a 
machine there — I mean by that a truck or a bulldozer — 
was when you had a labor shortage? A Yes, sir. 

Q And that was very rare, was it not? A No, it was 
not very rare. 

153 Q It was not? A Had more trouble in keeping 
help than anything else. 

Q When you had a full complement of help you would 
not operate any bulldozer or truck, would you? A That 
is the idea. 

Q On those occasions you would superintend the activi¬ 
ties of these employees? A That depends upon what you 
mean by 11 superintend ’ ’. 

Q You were their superior, were you not? A In a 
way of speaking, yes. 

Q You had authority to tell them what to do? A Some¬ 
times. 

Q When the Mace people would come to you and say, 
for instance, this cellar is to be dug today because we are 
working on this building, you would tell your men to go 
over in that area, wouldn’t you? A Certainly. It was of 
advantage to me to relay the message. 

Q I mean you were ordering them to go over there, 
weren’t you? A I guess you would call it that. I was a 
messenger more than anything else. 

Q Weren’t you the superior to these men? A To 
which men? 

Q These men who were in the employ of your 

154 father and yourself. A Yes, as long as they were 
not working for somebody else, I was. 

Q You remember Sidney Bowers, don’t you? A Yes, 
sir; quite well. 
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Q And you were his superior, were you not? A You 
could call it that. 

Q You had authority to order him to do the various 
things that the Haw Company was doing on this job, 
didn’t you? A Yes, I reckon I did, in a way. It was 
only through what I was told to do. 

Q And you say you were on the job five or six times 
a week ? A I was there every bit of that. 

Q And your father was there, was he not? A Part 
of the time, once in a while he was there. 

Q As a matter of fact, you were the subcontractors 
in charge of excavation, weren’t you? A I was not in 
charge of it. 

Q You were there to do the excavation, were you not? 
A Our equipment was there to do it. 

Q Mace Properties did not care how you dug those 
cellars, so long as they were dug? I mean, they did not 
care whether you shoveled it out or used a steam shovel, 
so long as you did it rapidly and efficiently? A That 
is right. 

155 Q They did not care how you did it? A That 
is right. 

Q They cared that you got those cellars dug? A 
That is all they were interested in. 

Q It was up to you to see they were dug? A It 
was not entirely up to me. 

Q They did not care what method you used, so long 
as it was done efficiently and done quickly? A That is 
right. 

MR. WILLIAMS: That is all. 

(Witness excused.) 

MR. BURNETT: We offer in evidence, if the Court 
please, Defendants’ Exhibits 1,2,3 and 4. 

Any objection? 

MR. WILLIAMS: I would like to see what they are. 

We have no objection. 

(Defendants’ exhibits 1, 2, 3 and 4, previously marked 
for identification received in evidence.) 
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MR. BURNETT: We rest. 

(The following proceedings were held out of the hear¬ 
ing of the jury following the resting of the Defendants’ 
case): 

MR. BURNETT: If the Court please, at this time we 

would like to renew our motion, ask the Court to direct 

' * 

the jury to return a verdict for the Defendants. 

156 One matter we would like to call to the attention 
of the Court that has not been called to the atten¬ 
tion of the Court so far is this, that the status of this 
Plaintiff, the Liberty Mutual Insurance Company, is that 
of an insurance company that has paid the benefits of 
the compensation insurance to the use plaintiff, Giacomo. 
There is not one line of evidence in this case that the 
insurance company paid a nickel, not any evidence as to 
who paid the doctor, not any evidence that the insurance 
company paid any compensation to this Plaintiff, use 
Plaintiff, Giacomo. 

Now, the allegation is made in the complaint that they 
did it and that is why they have a right to sue. We 
deny it in our answer. We do not admit it. There is no 
pre-trial order covering the matter. As this record stands, 
there is not one line of evidence that this insurance com¬ 
pany paid anything on behalf of the Plaintiff Giacomo. 

The next proposition that we did not have before the 
Court when we made our first motion is that Mr. Mace 
has now testified that Mr. Giacomo did not lose anything. 
If, as Mr. Giacomo said, he got compensation and he did 
not work for eight weeks, if he did get anything for 
compensation, he got that in addition to his salary which 
Mr. Mace continued to pay him. Mr. Giacomo did not 
lose anything. 

I asked Mr. Mace, as my witness, ‘ 4 after the accident 
did you continue to pay his salary?” He said, “I 

157 continued to pay his salary. ’ ’ 

Now, the gentleman has not lost any salary. No 
one has been injured so far as that is concerned. There is 
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no evidence here as to who paid the doctors ’ bills. What 
standing does this Liberty Mutual have in this Court in 
this case ? I submit respectfully that it has none. 

(At this point counsel for Defendants went into the 
master and servant argument, which part was not ordered 
transcribed.) 

(The Court’s ruling is as follows:) 

THE COURT: The Court thinks that the only ra¬ 
tional interpretation of the testimony in this case is this: 
That while Mace, of course, had a right to tell the 
employee that came over there what he should do, he had 
no control over the way the employee did it. If Mace had 
any complaint to make, the Court thinks he would have 
to go to Haw and make it. In other words, the Court 
has not any doubt that Bowers was acting as agent and 
servant — I do not like to use the word “ servant’* at all, 
but that is the legal term — acting as the servant of 
Haw. Now, the question might very readily arise that if 
the Plaintiff had not been an employee of Mace, and had 
been a third party, whether he might not have an action 
against both Haw and Mace. The Court really hasn’t 
any doubt that the action lies against Haw. 

Now, the Plaintiff’s testimony is that he was 
158 holding this plank some two or three feet, I think, 
maybe four feet — is that right? 

MR. WILLIAMS: Three feet from the end. 

MR. BURNETT: Two feet. 

THE COURT: In any event his contention is that if 
the bulldozer had been properly steered and kept the 
way it was traveling, that he would not have been in¬ 
jured, but it was switched to the right at the moment 
when the injury took place and that he had no oppor¬ 
tunity to release himself from the position of danger. 
Now, of course, that testimony is contradicted, but that 
is a question for the jnry. 

The Court overrules your motion. 

The Plaintiff’s first prayer is conceded; second prayer 
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conceded; third prayer granted as amended; fourth 
prayer conceded as amended; fifth prayer denied; and the 
sixth prayer is conceded. 

When I denied the fifth prayer, I do not mean that you 
do not have a right to tell the jury about what you think 
about the witnesses not being here. I do not think the sit¬ 
uation is such that it justifies the Court in charging 
the jury specifically. 

ME. BUENETT: Your Honor, when you granted No. 3 
as amended, of course that was over our objection. 

THE COURT: Yes. I said granted. 

159 Defendants’ Prayer No. 1 is denied. 

No. 2, granted as amended; 

No. 3, granted as amended; 

No. 4, condeded as amended; 

No. 5, denied; 

No. 6, condeded. 

(Oct. 15,1948 —10:30 a.m.) 

(The following proceedings were held at the bench out 
of the hearing of the jury): 

MR. BURNETT: We thought that perhaps we had 
better call Your Honor’s attention to this additional in¬ 
struction. It is just a stock prayer. We would like for 
Your Honor to charge the jury along that line. That is 
our Defendants’ Instruction No. 7. Is there any objection 
to it, Mr. Williams? 

THE COURT: I do not think the prayer should be 
granted in any case, but the prayer in this jurisdiction 
is universally used. 

Both the Plaintiff and the Defendant except to all ad¬ 
verse rulings on the prayers by the Court. 

(Excerpt from argument to the jury bv Mr. Burnett): 

MR. BURNETT: # * * The Plaintiff has alleged 
that he, the servant, was negligent, and it is up to the 
Plaintiff to prove it, to prove it by the preponderance of 
the evidence. Preponderance of the evidence means simply 
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that the evidence on the part of the Plaintiff must 

160 outweigh that on the part of the Defendant. In 
other words, you and your judgment is the imple¬ 
ment that weighs the testimony that you have heard. 
You will put the testimony of the Plaintiff on one side of 
the scale and the evidence offered on behalf of the De¬ 
fendants on the other side, and if you feel and believe — 
You can’t just have a feeling that way, but you must 
believe; you must be convinced in your own minds, and 
in your own good judgment, that the Plaintiff’s testimony 
outweighs that of the Defendant. 

And, on the other hand, if you find that the testimony 
of both of these parties is evenly balanced, then, you must 
find for the Defendant, because the Plaintiff’s evidence 
must outweigh that of the Defendant * • *. 

Excerpt From Closing Argument to the Jury 
October 14,1948 

MR. WILLIAMS: And it was stipulated in the opening 
day of the trial that the insurance company which gave this 
compensation is entitled to the first thousand dollars that 
he is awarded. 

The Court’s Charge 

THE COURT: The Court would like to know if any 
of the members of the jury have ever served on a civil 
jury before. I would like to ask any of you that have 
served before to hold up your hands. 

(None of the jurors raised their hands, therefore indi¬ 
cating that none had been on a civil jury before.) 

THE COURT: In civil jury trials it is the duty of 
the Court after the arguments of counsel to instruct the 
jury, in so far as the Court thinks necessary and proper, 
as to the law in the case. 

Now, the attorneys in the case have the privilege 

161 of submitting to the Court their views on what the 
law is. Of course, sometimes the Court agrees with 
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them in whole and sometimes in part and sometimes not 
at all. In this case the counsel for the plaintiff and coun¬ 
sel for the defendants have offered certain instructions on 
the law and the Court has granted certain instructions. I 
will read you these instructions. 

First, the plaintiff’s instructions, that is, the instruc¬ 
tions granted by the Court on behalf of the plaintiff. 

“You are instructed as a matter of law that negligence 
is the doing of an act that a reasonably prudent person 
would not do or the failure to do an act that a reason¬ 
ably prudent person would do. 

“You are instructed as a matter of law that if you 
find that Sidney Bowers was the servant of the defend¬ 
ants at the time of the accident and that he was negligent 
and that his negligence was a proximate cause of the 
plaintiff’s injuries, then you should return a verdict for 
the plaintiff, unless you find the plaintiff was contribu- 
torily negligent.” 

Now, the word “proximate” is used in this jurisdiction 
and it is a word that is very hard to define. In this case, 
in so far as the jury is concerned, the word means “prob¬ 
able. ’ ’ I will read the instruction over again. 

“You are instructed as a matter of law that if you 
find that Sidney Bowers was the servant of the de- 
162 fendants at the time of the accident and that he 
was negligent and that his negligence was a prob¬ 
able cause of the plaintiff’s injuries, then you should 
return a verdict for the plaintiff, unless you find plaintiff 
was contributorily negligent. 

“You are instructed as a matter of law that in deter¬ 
mining whose servant Bowers was you should consider the 
following factors: 

* ‘ Who paid his wages ? 

“Who hired him and who had the right to fire him? 

“ Who had the right to control his activities?” 
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Now, that instruction was granted, but the Court thinks 
it should be enlarged upon. Who paid his wages is a 
factor that you have to consider, and who hired him and 
who had the right to fire him is also a factor that you 
have a right to consider. But, the real question that you 
have to decide is who had the right to tell him how to do 
his work. Now, not who had the right to tell him what 
he was wanted to do but who had the right to tell him 
how to do it, and who had the right to fire him, I will 
say, if he did not do what he was told and if he did not 
do his work in the way he was told to do it. That is 
about as plain as the Court can make it. 

“You are instructed that if you find that the defend¬ 
ants were independent contractors engaged under a sub¬ 
contract to do the excavation work on the Dominion Hills 
project and that the proximate cause of the plain- 
163 tiff’s injury was the negligence of one of the em¬ 
ployees of the defendant acting within the scope 
of his employment and under the control of the defend¬ 
ants, then your verdict should be for the plaintiff, unless 
you find the plaintiff was guilty of contributory negli¬ 
gence. 

“If under the Court’s instructions you find the plain¬ 
tiff to be entitled to a verdict you will consider in fixing 
the amount of the award the elements of damage that I 
am now about to mention. 

“1. The reasonable value, not exceeding the cost of 
the attention and care by physicians reasonably required 
and actually given in the treatment of the plaintiff, and 
the reasonable value, not exceeding the cost to the plain¬ 
tiff, of hospital accommodations and care reasonably re¬ 
quired and actually given in the treatment of the plain¬ 
tiff. 

“2. The reasonable value of time lost by the plaintiff 
since his injury herein, if he has been unable to pursue 
his occupation. In determining this amount you should 
consider evidence of this plaintiff’s earnings before the 
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injury and find what he was reasonably certain to have 
earned in the time lost had he not been disabled. 

“3. You may also award him such sum as will reason¬ 
ably compensate him for the pain, discomfort, and men¬ 
tal anguish suffered by him and proximately resulting 
from the injury in question and for such pain, dis- 

164 comfort and mental anguish as he is reasonably 
certain to suffer in the future from the same cause. 

“4. Such sum as will reasonably compensate him for 
any loss of earning power occasioned him by the injury 
in question and from which he is reasonably certain to 
suffer in the future. In fixing this amount you may con¬ 
sider what the plaintiff’s health, physical ability and earn¬ 
ing power were before the accident and what they are 
now. The nature and extent of his injuries, whether they 
are reasonably certain to be permanent, all to the end 
of determining the effect of his injuries upon his future 
earning capacity.” 

Now I read the instructions which the Court granted 
on behalf of the defendant: 

“You are instructed that if you should find from the 
evidence that the injuries complained of were the result of 
a pure accident and not because of anyone’s negligence, 
then your verdict must be for the defendants. 

“You are instructed that it is not sufficient for the 
plaintiff to show that the defendants may have been 
guilty of negligence; the preponderance of the evidence 
must point to the fact that they were guilty of the act or 
acts of negligence charged in the complaint, and that 
such negligence was the proximate cause of Giacomo’s 
injury.” The words “use plaintiff’s are used here but 
I think it would be better to say “Giacomo.” 

MR. BURNETT: Quite all right. 

165 THE COURT: “You are instructed that if you 
find from the evidence that Giacomo was careless 

of his own safety in holding the board between the end 
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of the trailer truck and the bulldozer and that such care¬ 
lessness was the sole cause of, or contributed to the acci¬ 
dent and his injury, then the plaintiff Giacomo cannot 
recover and your verdict must be for the defendants. 

“If you find from the evidence that the bulldozer and 
operator were, at the time the accident in question occurred, 
engaged in the doing of work for Mace Properties, Inc., 
and were subject to the direction and control of the 
plaintiff Giacomo as an employee of Mace Properties, 
Inc., then you are instructed as a matter of law that the 
operator of the bulldozer was, at the time of the acci¬ 
dent, the servant of Mace Properties, Inc., and not the 
servant of the defendants, and your verdict must be for 
the defendants.” 

Now, ladies and gentlemen, I try, I think I do, never to 
unnecessarily go over matters with the jury that have 
already been covered. 

There is one more instruction on behalf of the defend¬ 
ants I overlooked. 

“You are instructed that you are the sole judges of 
the weight to be given to the testimony of the witnesses 
in this case; and if you believe that any witness has know¬ 
ingly testified falsely to any material fact, you are 
166 at liberty to disregard his entire testimony or any 
part.” 

The Court feels that these instructions, with various 
side remarks made by the Court, are sufficient to ade¬ 
quately give you the law in this case, and the Court knows 
no reason why it should make any further comments. 

Counsel can approach the bench if you desire and make 
any suggestions that you would like to make. 

(The following proceedings were held at the bench out 
of the hearing of the jury): 

MR. BURNETT: If the Court please, I do not want 
to appear captious about the matter, but in giving plain- 
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tiff’s Instruction No. 2, we want to make the definite ob¬ 
jection to you saying to the jury that proximate cause 
meant probable cause; and in No. 3 we want to object 
to Your Honor specifically saying to the jury that the 
proposition upon which they were to decide upon whether 
Giacomo was a servant— 

THE COURT (interposing): You object to the 
Court’s comment on who had the right to control his 
activities! 

MR. BURNETT: That is right. 

THE COURT: That covers it, doesn’t it! 

MR. BURNETT: That is right. 

MR. WILLIAMS: We have no objection to the charge 
other than those we made at the time we discussed them. 

MR. BURNETT: This being a new jury, I think maybe 
Your Honor ought to tell them that the verdict 
167 should be unanimous and they should elect a fore¬ 
man and have the foreman report back. 

THE COURT: I do not want to overload them. 

(Counsel resumed their respective places at the counsel 
table and the following proceedings were held in open 
court:) 

THE COURT: Ladies and gentlemen, of course, in 
your business, whatever it may be, you may be so familiar 
with it that you think I ought to understand any par¬ 
ticular explanation. The same situation exists here. I 
have been practicing law and sitting as a judge together 
for longer than I like to tell you. It may very readily 
be that there will be something that is not entirely clear 
to you. If there is, then all you have to do is tell the 
bailiff outside the jury room that you would like to speak 
to the Court and you can come in here and make your 
request and the Court will talk it over with you. 

Now you can retire. 

(Whereupon, at 10:20 a. m., the jury retired to the jury 
room to deliberate.) 

THE COURT: The Court will take a fifteen minute 


recess. 
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(Short recess.) 

MR. BURNETT: May we spe.ak to Your Honor at 
the bench! 

THE COURT: Yes. 

MR. BURNETT: If the Court please, since Your 
Honor took the recess I asked the reporter to read over 
part of your instructions and I misunderstood what 

168 Your Honor said. I thought Your Honor said to 
the jury what counsel had to say respecting the 

law was the law, or something like that. 

In view of the fact that this is a new jury, I want to 
object further that Your Honor did not tell the jury 
about the burden of the proof. 

THE COURT: Wasn’t that in the prayer ? 

MR. WILLIAMS: That was in the prayer. 

MR. BURNETT: Not that I remember. I just want 
to make that objection. 

THE COURT: If it is not in the prayer, I will do it. 
I thought it was in the prayer. You can talk so much to 
the jury they do not know anything about it at all. I 
try to refrain from that. 

MR. BURNETT: I appreciate how Your Honor 
feels about it. 

THE COURT: I expect you are right. You had bet¬ 
ter let the jury come in. I thought you had it in the 
prayer. 

MR. WILLIAMS: Here it is, Your Honor (indicat¬ 
ing). 

THE COURT: It is not as plain as it should be. 
(Whereupon, the jury returned from their deliberations 
and the following procedings were had:) 

THE COURT: I am not sure that it is at all neces¬ 
sary for the Court to call the jury back. Certain of the 
counsel are of the opinion that the instructions that were 
read to the jury do not sufficiently state that the burden 
of proof, of course, in this case, as in any case, civil 

169 case, the burden of proof is upon the plaintiff. In 
other words, if you sue a person, you must show by 
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the weight of the evidence that the person owes yon money. 
Unless you do, the matter stands just as it stood before, 
that there is nothing to base a verdict on. In other words, 
the plaintiff must show by a preponderance of the evi¬ 
dence that he is entitled to a verdict at your hands. 
That means the testimony from the standpoint of the 
plaintiff must be more satisfactory than the testimony on 
behalf of the defendant. 

You may retire. 

(Whereupon, the jury again retired to the jury room to 
resume their deliberations.) 

ME. WILLIAMS: I do want to register for the record 
my objection to the additional instruction, because I am 
of the opinion that was covered in Defendants’ Instruc¬ 
tion No. 3, and I think it is emphasized out of proportion. 

MR. BURNETT: Your Honor did not say to the-jury 
that if the evidence was evenly balanced— 

THE COURT: My goodness. You object to that? 

MR. BURNETT: Sure. 

THE COURT: All right. 

(At 1:40 p. m., October 15, 1948, the jury returned a 
verdict for the plaintiff in the amount of $17,500.) 

• • • • 

198 Proceedings 

THE CLERK: Liberty Mutual Insurance Com¬ 
pany vs. Lucian P. Haw, et al., Civil Action No. 35,257. 

THE COURT: Proceed when you are ready, gentle¬ 
men. 

MR. BURNETT: If the Court please, I am sure the 
Court has in mind the evidence in this case. This was a 
subrogation case. 

The plaintiff, Liberty Mutual, filed suit as plaintiff to 
the use of Joseph P. Giacomo. Counsel for the plaintiff 
at the starting of the case aproached the bench and told 
the Court that this was a suit that was brought on 
behalf of Joseph Giacomo and Liberty Mutual Insurance 
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Company, stating that the Liberty Mutual Insurance Com¬ 
pany paid this man workmen’s compensation as a result 
of the injuries we claim are the result of negligence of 
the defendants. This was under the Virginia Workmen’s 
Compensation Act, stating: 

“The statute provides that plaintiff’s counsel should 
recite to the Court how much the insurance company has 
paid the plaintiff because they are entitled to receive 
from him such amount as they have paid. 

“I have asked Mr. Burnett if he had any objection to 
my telling the jury that and he said he had none. The 
amount is a little over $1,000.” 

Whereupon counsel resumed their respective 
199 places at the counsel table. 

The statute of Virginia does not so provide. Sec¬ 
tion 1887(12) of the Code of Virginia has several para¬ 
graphs in it. The first paragraph has the general pro¬ 
vision that if anyone who is injured accepts compensa¬ 
tion he is bound by it and cannot sue. 

The second paragraph provides that where an employer 
wants to file a suit under the Compensation Act against 
a third party he may do so in the name of himself and 
for the use of the employee. And it says that where the 
employer files the suit that the amount of compensation 
paid by the employer, or the amount of compensation to 
which the injured employee or his dependents are entitled, 
shall not be admissible as evidence in any action brought 
to recover damages. That is where the employer sues. 

The third paragraph of Section 1887(12) provides that: 

“Where any employer is insured against liability”— 
that is our case; you see it is a different situation than 
where the employer files suit — “Where any employer is 
insured against liability for compensation with any insur¬ 
ance carrier, and such insurance carrier shall have paid 
any compensation for which the employer is liable or shall 
have assumed the liability of the employer therefor, it 
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shall be subrogated to all the rights and duties of 

200 the employer, and may enforce any such rights in 
its own name or in the name of the injured 

employee or his or her personal representative; provided, 
however, nothing herein shall be construed as conferring 
upon the insurance carrier any other or further rights 
than those existing in the employer at the time of the 
injury to his employee, anything in the policy of insur¬ 
ance to the contrary notwithstanding.” 

You have two different situations, one where the em¬ 
ployer sues; one where the insurance company sues. 

The fourth paragraph says this: 

“ 1 In any such action by such employee, his personal rep¬ 
resentative or other person against any person other than 
the employer, the court shall” — this is mandatory — “the 
court shall, on petition or motion of the employer at any 
time prior to verdict, ascertain the amount of expenses 
for medical, surgical and hospital attention and supplies, 
general expenses, incurred by the employer under the 
provisions of this Act, and in event of judgment against 
such person other than the employer, the court shall in 
its order require that the judgment debtor pay such ex¬ 
penses of the employer so ascertained by the court 

201 out of the amount of the judgment, so far as suffi¬ 
cient, and the balance, if any, to the judgment 

creditor.” 

Under that section the Virginia courts have held that 
the amount of expenses, compensation, hospitalization and 
attorney’s fees shall be ascertained by the court, and if 
requested by the defendant, by the jury. It is not inadmis¬ 
sible at all. Those items of expense are not inadmissible 
under the Virginia statute. To the contrary the Virginia 
courts have held that the insurance company, being the 
subrogee, must prove what it has paid and it is a matter 
for the jury. 

In the case of Corrigm vs. Stormont, 160 Virginia 733, 
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the court in passing on several other matters has this to 
say — this is a subrogation case, and a compensation 
case, a third party action like we have here: 

“In the event that the amount of damages found by the 
jury exceeds the amount of the award, reasonable ex¬ 
penses and attorney’s fees, the court, or, if the parties 
require it, the jury, should ascertain the total of these 
amounts and the recovery be limited to the amount so 
found.” 

At no time was there any evidence by the plaintiff here 
that this insurance company paid a nickel. He kept in¬ 
sisting that he had to go to the bench, and that it 
was inadmissible. It is not inadmissible; it must be 
proved. 

202 He cannot come into this court as a subrogee 
and say I am a subrogee and— 

THE COURT: Did you make the point at the timet 

MR. BURNETT: Yes, sir. In my motion for a di¬ 
rected verdict I said to the Court that this plaintiff has 
not proved that he has paid a nickel, and the record is 
bare of that fact. 

THE COURT: Explain to the Court — and you may 
be entirely right but I am just not clear as to what you 
have in mind — how is the defendant in this case damaged 
by what you are discussing now? 

MR. BURNETT: The verdict is void. In such a case 
as this the verdict is absolutely void because the Virginia 
statute and the rulings of the Virginia Supreme Court 
under this statute, which is a statute similar to the Mary¬ 
land statute and the Maryland courts have held the same 
thing, that where the statute says that the insurance com¬ 
pany shall be paid first, and if there is any balance it shall 
go to the employee, and where it is a lump sum verdict 
returned the verdict is void, that the jury or the court, 
if no defendant ask that it be submitted to the jury, the 
court shall ascertain the amount due to the insurance com¬ 
pany and any balance left over shall go to the employee. 
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TELE COURT: Of course I may not have understood 
you at the time of the trial, but I didn’t understand at 
any time before today, before your argument today, 

203 that what the plaintiff did about this $1,000 was 
ever challenged. 

MR. BURNETT: Oh, yes, I challenged it. 

THE COURT: I didn’t so understand it. 

MR. BURNETT: He never at any time offered a 
line of evidence on that. 

THE COURT: I didn’t say he did but I say I don’t 
remember that you challenged it. 

MR. WILLIAMS: I don’t remember that it was chal¬ 
lenged. I do recall that Mr. Burnett in arguing his motion 
for a directed verdict said that the plaintiff, Liberty 
Mutual, had not proven its case, but when his attention 
was called to this section of the statute which said that 
they were not entitled to put this evidence in but the 
procedure was to approach Your Honor at the outset of 
the case and inform you, he didn’t press the point. 

I came to the bench at the outset of the trial and asked 
Mr. Burnett if he had any question about that phase of 
the case, that the insurance company had paid $1,008. 
I said, “I am telling Has Honor now because it is my 
understanding that that is what the statute provides.” Mr. 
Burnett made no point of that at the bench. Then he did 
not press the point on his motion for a directed verdict. 

MR. BURNETT: I have it right here in the record. 
This will show what I said: 

“If the Court please, at this time we would like 

204 to renew our motion, ask the Court to direct the 
jury to return a verdict for the defendants. 

“One matter we would like to call to the attention of 
the Court that has not been called to the attention of the 
Court so far is this, that the status of this plaintiff, the 
Liberty Mutual Insurance Company, is that of an insur¬ 
ance company that has paid the benefits of compensation 
insurance to the use plaintiff, Giacomo. There is not one 
line of evidence in this case that the insurance company 
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paid a nickel, not any evidence as to who paid the doctor, 
not any evidence that the insurance company paid any 
compensation to this plaintiff, use plaintiff, Giacomo. 

“Now, the allegation is made in the complaint that they 
did it and that is why they have a right to sue. We deny 
it in our answer. We do not admit it. There is no pre¬ 
trial order covering the matter. As this record stands, 
there is not one line of evidence that this insurance com¬ 
pany paid anything on behalf of the plaintiff Giacomo/’ 

THE COURT: I thought you had all agreed on the 

$ 1 , 000 . 

MR. BURNETT: No, sir, I never agreed on it 

THE COURT: If you said that it went right over 
my head because it was perfectly clear to the Court 
205 that the $1,000 was agreed upon by everybody. 

MR. BURNETT: No, if Your Honor please. 
You see he didn’t say it amounted to $1,000. He never 
at any time said that the insurance company paid out 
$ 1 , 000 . 

THE COURT: What did he say? 

MR. BURNETT: He said this, “The amount is a little 
over $1,000.” Now, he never at any time proved what it 
was, and I didn’t agree on any amount because I didn’t 
know what it was and to this day I don’t know what it 
was. I haven’t the slightest idea what it was, whether 
it was $1,001, $1,100, $1,800,1 do not know. 

The only evidence that was produced, when the plain¬ 
tiff was on the stand counsel for the plaintiff showed 
him some doctors’ and hospital bills and said, the amount 
of these is so much, and that is all that was proved. 
Who paid them, no evidence. 

One doctor testified for the plaintiff and I asked him 
if he was a compensation doctor, if he got his money 
from the compensation, and he said no. I didn’t ask him 
who paid him. It wasn’t up to me. It was up to this* 
plaintiff to prove it and he didn’t prove a nickel. 

In the case of Virginia Electric and Power Company 
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vs. Mitchell, 159 Virginia 855, the jury returned a verdict 
for the employee in the sum of $1,500, and it did not return 
any verdict for the insurance company, just re- 

206 turned a lump sum verdict. This was a case where 
the insurance carrier sued on the grounds of subro¬ 
gation, and the court wrote an opinion and reversed the 
case, and there was a motion for a rehearing filed as to 
what was the situation regarding the verdict, and the 
court wrote an opinion on the rehearing and said this 
(page 868): 

*‘Subsection 12 of Section 1887 of the Code (Workmen’s 
Compensation Act), prior to the 1932 amendment (Chap¬ 
ter 279), as construed in Horsman vs. Richmond, F. and P . 
R. Company, 155 Va. 934, 157 S. E. 158; Williamson vs. 
Wellman, 156 Va. 417, 158 S. E. 777; and Tyler Corpora¬ 
tion vs. Evans, 156 Va. 576, 159 S. E. 393, provided that 
when an employee, injured by the negligent act of a party 
other than file employer, elected to accept an award under 
the Act, he was forever barred from any recovery from 
the tort feasor. The acceptance of the award constituted 
an assignment of the right of action to his employer or 
the insurance carrier. If in such action, instituted for the 
benefit of the employer, or carrier, against the tort feasor, 
the amount of damage suffered by the injured employee 
and allowed by the jury exceeded the sum the employer 
was required by the Act to pay the employee, he (the 
employer, or carrier) is permitted reimburse- 

207 ment for reasonable expenses and attorney’s fees 
incurred.” 

He is entitled to reasonable expenses and attorney’s fees— 
the insurance carrier. 

“In no event, however, should the award, the expenses 
and the attorney’s fee exceed the damage suffered by the 
employee or allowed by the jury.” 

You see it is all a matter for the jury. 

“These items are expressly named in the fourth para¬ 
graph of subsection 12. (Citing Virginia cases) Horsman 
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vs. R. F. & P. Railroad Company, supra; Tyler Corpora¬ 
tion vs. Evans, supra; and N. <& W. Railway Company vs. 
Faris, 156 Va. 205, 157 S. E. 819, held that the injured 
employee, when he has elected to accept compensation 
under the Act, is limited to the amount fixed thereby. The 
case of Williamson vs. Wellman, supra, limited the amount 
the employer might recover to the sums paid, or which 
he was liable to pay, the injured employee, plus reason¬ 
able expenses and attorney’s fee, if incurred. 

“If, in the judgment of the jury, the damage suffered 
by the employee exceeded these sums, the tort feasor was, 
to the amount of the excess, benefited by the act.” 

Now then, this is significant: 

208 “The jury, in the case at bar, found the amount 
of damage suffered by Mitchell to be $1,500, but the 
record does not reveal the amount of the award, the ex¬ 
penses and attorney’s fees incurred by the plaintiff below.” 

And the plaintiff below was the insurance carrier. 

THE COURT: Who was kicking there? Was it the 
defendant who was making the kick or the insurance car¬ 
rier? Who was trying to get a new trial in that case? 

MR. BURNETT: The insurance carrier. 

THE COURT: That’s what I supposed. The insur¬ 
ance carrier is making no fuss here. 

MR. BURNETT: No. 

THE COURT: But you have no standing in court; 
it does not increase your liability any. 

MR. BURNETT: Yes; the Maryland cases say yes, 
this is not something that can be ignored; that the statute 
provides that the verdict shall be for the insurance carrier, 
the Liberty Mutual here in this case, and the balance 
shall go to the employee. And they say that where the 
statute so provides it is material, and where the jury 
brings in a lump sum verdict without giving the carrier 
first what is due him and then the balance what is due the 
employee, the verdict is void. They say it is absolutely 
void. 
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Now, let’s see what this "Virginia court said. 

209 THE COURT: Mr. Burnett, you don’t really 
think you can make any impression on me in a 

position of this kind, do you? This is the most far¬ 
fetched thing. Counsel came to the bench and agreed on 
this $1,000. 

MR. BURNETT: No, we never agreed on it. 

THE COURT: I don’t agree with you; you acquiesced 
by silence, at least. 

MR. BURNETT: No, no. Counsel for the plaintiff 
at the bench did not say that the amount of the claim 
of the insurance company was $1,000. He said that he 
was not permitted to prove the amount of claim before 
the jury. 

THE COURT: You didn’t take any issue with what 
he said. 

MR. BURNETT: Not at that time, no, because coun¬ 
sel said that he was going to say it to the jury and that 
I had agreed with him that he could say it to the jury. 
Of course I agreed with him that he could say it to the 
jury because that is what the statute requires him to do. 
There was no necessity for me to say anything. I agreed 
with him, that he should say it to the jury. He didn’t 
say that plaintiff and defendant have agreed that the 
Liberty Mutual paid out $1,000. He said, “I can’t say to 
the jury what the Liberty Mutual paid out so I am going 
to say it to the Court.” 

He said, “The Liberty Mutual Insurance Company paid 
this man workmen’s compensation as a result of the in¬ 
juries we claim were the result of negligence of the 

210 defendants. This was under the Virginia Work¬ 
men’s Compensation Act. 

“The statute provides that plaintiff’s counsel should 
recite to the court how much the insurance company has 
paid the plaintiff because they are entitled to receive from 
him such amount as they have paid. 
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“I asked Mr. Burnett if he had any objection to my tell¬ 
ing the jury that and he said he has none. The amount 
is a little over $1,000.” 

I told him at that time that I didn’t have any objection 
to him saying to the jury what the Liberty Mutual had 
paid, and I was never called upon to stipulate the amount 
the Liberty Mutual did pay. 

He never at any time during this trial even so much as 
intimated that, that I would be called upon or was called 
upon to agree with him that the Liberty Mutual had paid 
out $1,000, or a little over. 

THE COURT: Well, the Court is of the opinion that 
at the time of the trial and up until the close of the trial, 
and perhaps including the verdict of the jury, that there 
was an understanding which was necessarily implied — 
necessarily implied, had to be because of the conversation 
that took place here at the bench— 

MR. BURNETT (interposing): If the Court please, 
when I moved to— 

211 THE COURT (interposing): —there isn’t any 
question about it, gentlemen. 

MR. BURNETT: —when I moved the Court to direct 
the verdict— 

THE COURT (interposing): Naturally I just thought 
you were making a stump speech because I thought that 
matter had all been settled and disposed of. I still think so. 

MR. BURNETT: No, Your Honor, I didn’t for one 
minute take the position that we agreed that he paid 
anything. 

I said to the Court, at the very start of my motion to 
direct: 

“One matter we would like to call to the attention of 
the Court that has not been called to the attention of the 
Court so far is this, that the status of this plaintiff, the 
Liberty Mutual Insurance Company, is that of an insur¬ 
ance company that has paid the benefits of the compensa- 
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tion insurance to the use plaintiff, Giacomo. There is not 
one line of evidence in this case that the insurance com¬ 
pany paid a nickel, not any evidence as to who paid the 
doctor, not any evidence that the insurance company paid 
any compensation to this plaintiff, use plaintiff, Giacomo.” 

THE COURT: It was all agreed to here at the bench. 

MR. BURNETT: No, no. 

THE COURT: Well, I don’t agree with you, sir. 
212 I am utterly astounded at your argument 

MR. BURNETT: What would be the purpose 
of my making this point if I had agreed to it! 

THE COURT: There wasn’t any purpose in it; I 
didn’t see any point in it at the time. 

As I said before, if you made it I didn’t even notice it. 
You will have to refer it to somebody who has more 
penetration than I have. 

Is there anything further you want to argue about your 
motion t 
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Ittitri* #tatpa (Court of Appeals 

Fob The District of Columbia Circuit 


No. 10,100 


Lucian P. Haw, and George H. Haw, 
t/a L. P. Haw and Son Company, 

Appellants, 

vs. 

Liberty Mutual Insurance Company, a Corporation 
In its own right, and to the use of Joseph P. Giacomo, 

AppeUee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 

JURISDICTIONAL STATEMENT 

This was a subrogation action brought in the United 
States District Court for the District of Columbia, by the 
carrier of Workmen's Compensation Insurance against an 
alleged third party to recover the compensation benefits 
which the insurance carrier allegedly paid out and for per¬ 
sonal injuries to the employee. The accident having oc¬ 
curred in Arlington, Virginia, the provisions of the Work¬ 
men's Compensation Insurance Act of Virginia were in- 
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voked as the basis of relief. A verdict of the jury and a 
judgment for $17,500 was entered against the alleged 
third parties and they appeal. 

This appeal is based on the General jurisdiction of this 
Court as provided in Sec. 17-101, D. C. Code, 1940. 

STATEMENT OF THE CASE 

The liberty Mutual Insurance Company, appellee, filed 
suit in the United States District Court in its own right and 
to the use of Joseph P. Giacomo, against Lucian P. Haw 
and George H. Haw, trading as L. P. Haw and Son Com¬ 
pany, appellants. The parties will be hereinafter referred 
to either by name or as plaintiff or defendants. 

The defendants have appealed from a verdict and judg¬ 
ment for the plaintiff. (Appendix 9,11). 

The Pleadings 

The complaint alleged that on June 19, 1945, Giacomo, 
while an employee of Mace Properties, Inc., in Arlington, 
Virginia, was struck by a bulldozer owned by the defend¬ 
ants and negligently operated by an agent of the defend¬ 
ants. (App. 2) 

The defendants admitted that Giacomo was an employee 
of Mace Properties and was struck by a bulldozer owned 
by the defendants at the time and place alleged, but de¬ 
nied (1) negligence and (2) that the operator of the bull¬ 
dozer was then and there an agent of the defendants. The 
defendants’ Answer also alleged that, at the time of Gia¬ 
como’s injury, the bulldozer and the operator of the bull¬ 
dozer were hired by Mace Properties, (Giacomo’s em¬ 
ployer) by the hour, that the operator of the bulldozer was 
the agent, servant and employee of Mace Properties, sub¬ 
ject to it and its servants’ directions, and that the opera¬ 
tor of the bulldozer was the fellow servant of Giacomo. 
(App. 5). 
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The Complaint alleged (Par. 3) that “As a result of the 
aforesaid negligence”, Giacomo was injured, suffered and 
“has incurred expenses for medical and hospital attention 
in the past and will incur expenses for the same in the 
future” and lost time from his work. (App. 2-3). The 
Answer denied those allegations. (App. 5). 

Paragraph 4 of the Complaint alleged that at the time of 
Giacomo’s accident, “The Virginia Workmen’s Compensa¬ 
tion Act” was in force in Virginia; that Mace Properties, 
Giacomo’s employer, carried a policy of Workmen’s Com¬ 
pensation Insurance with Liberty Mutual, which provided 
that Liberty Mutual would be subrogated to all rights of 
the employer and employee in the event of payment of any 
benefits under the policy. (App. 3). The Answer admit¬ 
ted those allegations. (App. 5). 

Paragraph 5 of the Complaint alleged that, as a result 
of the aforesaid negligence and the injury of Giacomo, 
Liberty Mutual paid large sums of money to Giacomo, pur¬ 
suant to an award of the Industrial Commission of Vir¬ 
ginia, (App. 4). Those allegations were denied by de¬ 
fendants. (App. 5). 

The plaintiff’s allegations of damage to Giacomo and its 
right to sue defendants (App. 4) were denied. (App. 5). 

The Pretrial Order 

The Pretrial Order set forth the respective claims of the 
parties and further provided: 

(1) If there is a verdict for the plaintiff it will be 
one verdict for both plaintiffs and the Trial Court will 
not have to submit to the jury separate claims. 1 (App. 
6 ). 


1 The defendants thus waived their right of submitting to the jury the 
amount of expense of the Liberty Mutual. They did not waive their 
right to determination of that amount by the trial court as provided by 
Sec. 1887(12) of the Virginia Code. (App. to Br. 4). 
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• • • • 

(2) Hospital bills may be received in evidence 
without formal proof. 2 (App. 7). 

The Issues of the Case 

Under the pleadings andithe pretrial order, it was estab¬ 
lished 

(1) that on June 19,1945, the use plaintiff Giacomo was 
employed by Mace Properties, Inc., in Arlington, Virginia; 
(2) that the plaintiff, Liberty Mutual Insurance Company, 
was the carrier of Workmen’s Compensation insurance as 
required by the Code of Laws of Virginia in force on June 
19, 1945; (3) that Liberty Mutual Insurance Company’s 
policy of compensation insurance provided that the insur¬ 
ance company would be subrogated to the rights of Mace 
Properties or Giacomo in the event of payments of benefits 
under the policy; (4) that the right to have the jury pass 
on the amount of benefits paid by Liberty Mutual was 
waived (Note: by Sec. 1887(12) of the Virginia Code it is 
mandatory that the Court ascertain the amount of said 
benefits) 3 ; and (5) that the hospital bills, not the medical 
bills, of Giacomo could be received in evidence without for¬ 
mal proof. 

The plaintiff, therefore, had to offer evidence tending to 
prove (1) that the use plaintiff, Giacomo, was injured by 
the act of a third party, that is, a party other than his em¬ 
ployer or its agents, servants and employees (if injured by 
a fellow servant, Giacomo was limited to compensation he 
received); (2) that such act of the third party was negli¬ 
gent; (3) that the Liberty Mutual Insurance Company was 
compelled to pay out a specific sum of money (4) by reason 
of an order of the Industrial Commission of the State of 
Virginia. 


2 Doctors’ bills were not conceded without formal proof. 

3 App. to Br. 4. 
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The Express Oral Contract Between Mace Properties 
and the Haw Company 

It was necessary for plaintiff to prove that Giacomo was 
injured by a third party and not by a fellow servant, other¬ 
wise, under the Virginia Compensation Act, and the Case 
of Western Marine and Salvage Co. v. BaU, 59 App. D. C., 
208 y 37 F. 2d 1004, post, plaintiff had no case. 

It was established by the evidence that Merwin R. D. 
Mace, President of Mace Properties and Lucian P. Haw, on 
behalf of the defendants, entered into an oral contract for 
the hiring of defendants’ bulldozer and the operator thereof 
on an hourly basis. 

Mr. Mace testified that his contract with the defendants 
was “probably oral”. (App. 53). On direct examination, 
Mr. Mace stated that he and Mr. Haw “agreed upon a 
given rate per cubic yard for all excavation, and for such 
work as might be required by us of his bulldozer equip¬ 
ment, a given rate per hour for the use of the bulldozer. 
Those rates contemplated the use of his men and his equip¬ 
ment.” (App. 53-54). Mr. Mace said that he believed that 
the defendant George Haw was on the job most of the 
time and controlled his employees. The employees of Mace 
Properties did not control the “method of operation” of 
the employees of the Haw Company. The time records or 
yardage estimates of Haw Co. were approved by the field 
superintendent of Mace so that they would check with the 
monthly invoices of Haw Company. (App. 55). 

On cross-examination Mr. Mace stated that the contract 
was for work to be done in Arlington, Virginia, (App. 53). 
The contract made with defendant, Lucian P. Haw was two¬ 
fold, one an agreement to pay a given rate per cubic yard 
for excavation and “also • • • an agreement with him 
at the same time on an hourly basis”. (App. 56). The 
contract “covered both phases.” And on June 19,1945, if 
the bulldozer “was being used for anything other than Mr. 
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Haw’s excavation activity, it would be on an hourly basis.” 
(App. 57). If Haw Company’s bill was for a bulldozer on 
a hourly basis, the bulldozer would be rented by Mace 
Properties “and the operator for the bulldozer went along 
with it.” The Mace employees told the bulldozer operator 
what to do, but not how to do it. Mace Properties rented 
bulldozers from Haw Company to push trucks out of the 
mud (App. 58). If one of the employees of Mace Proper¬ 
ties told the operator of one of Haw’s bulldozers to push a 
truck out of the mud, the operator did it or was supposed 
to do it. The operator of the bulldozer was under the 
“direction and control” of the Mace Properties’ employees 
“to that extent”. (App. 59). Mr. Mace then identified 
defendant’s Exhibit No. 2 as a memorandum of the hours 
put in by one of Haw Company’s bulldozers on the day of 
Giacomo’s accident. He stated that it showed that the 
bulldozer was rented by the hour. (App. 59) 

Mr. Lucian P. Haw, who made the contract with Mr. 
Mace, testified that the contract was oral; that he asked 
Mr. Mace if the job was to be by “yardage or day work,” 
and Mr. Mace said to start in “by the day.” The Haw 
Company’s daybook (Defendant’s Exhibit No. 3) showed 
(1) that the work on which Giacomo was hurt was started 
on April 7, 1945, (App. 70) and (2) from that time to the 
date of Giacomo’s injury, there were no bills or charges 
made to Mace Properties “for anything other than rental 
of equipment.” No charge was ever made on a cubic yard 
basis under that contract. (App. 71). On the date Gia¬ 
como was hurt, there was only one piece of machinery be¬ 
longing to Haw Company on the project. It was a bull¬ 
dozer and was there eight hours. Under the contract with 
Mace Properties, the operator of the bulldozer was “put 
there to work for them and do what they wanted done.” 
(App. 73). 

Mr. Lucian P. Haw further testified that neither he nor 
his son was on the job on June 19,1945, because they “just 
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had one bulldozer there and a man could not afford to stay- 
on the job to look after one bulldozer when he was working 
for somebody by the day. By the time you paid your driver 
and paid your fuel bill and your repairs and things like 
that, you would not have enough left to pay a foreman.’’ 
(App. 74). 

On cross-examination, Mr. Haw was not shaken in such 
statements. He then stated that he entered into an agree¬ 
ment with Mace Properties whereby the latter “was to 
pay • • • so much per hour for doing this job per piece 
of equipment and man.’’ (App. 75). 

On redirect examination Mr. L. P. Haw produced a 
ledger sheet of the Haw Company, (defendants’ Exhibit 
No. 4) which showed all charges made to Mace Properties 
during all the time the Haw Company was on this Arling¬ 
ton job. It did not show any charge to Mace Properties 
on that job “for anything other than rental of equipment.” 
(App. 80). 

The Plaintiff’s Evidence on the Implied Contract 
Between Mace Properties and the Haw Company 

The plaintiff endeavored to prove the contract between 
Mace Properties and the Haw Company by what the offi¬ 
cers and employees of Mace Properties, Inc., and Haw 
Company said and did. 

The use plaintiff, Mr. Giacomo, testified over the objec¬ 
tion of counsel for the defendants that Haw Company was 
being paid $6.50 an hour plus 10 per cent profit for its 
bulldozer and $10 an hour, plus 10 per cent profit for its 
shovel; that such payments were “for the use of equip¬ 
ment.” (App. 17). Mr. Giacomo also testified on direct 
examination that he had no authority or control over the 
operator of the bulldozer. (App. 18). 

On cross-examination, Mr. Giacomo first denied that he 
kept track of the time of the bulldozer or that he signed a 
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slip when the bulldozer finished its work. (App. 30). 
However, when confronted with defendant’s Exhibit No. 1 
bearing his signature and an hourly charge for a bulldozer 
on June 15,1945, Mr. Giacomo said he wanted to “change” 
that testimony. (App. 31). Mr. Giacomo testified that 
he told the operators of bulldozers and other Haw equip¬ 
ment when to stop work. (App. 32). 

The plaintiff offered the testimony of a Mr. Clark, a con¬ 
struction superintendent of Mace Properties at the time of 
Mr. Giacomo’s injury. Mr. Clark stated on direct examina¬ 
tion that the Haw Company was a subcontractor on the 
job, (App. 36); that none of the Mace employees had 
“any authority” over the operators of the Haw Company 
equipment. 

However, on cross-examination, Mr. Clark testified that 
“Mr. Haw rented this equipment, trucks and bulldozers 
and shovels to Mace Properties, and that the operators of 
these different machines went along with them,” (App. 
37); that he would order equipment from Haw Company 
for the job; that the equipment would report to the super¬ 
intendent, who would send them to Mr. Clark, who, in 
turn would tell the operators “the job I would want them 
to do” and they would go over and do it. Then when that 
job was completed Mr. Clark would either tell the opera¬ 
tors of the machines “to quit for the day or go to another 
part and do that. ’’ (App. 38). 

Mr. Clark did not supervise the employees of the Haw 
Company. He “would tell them what I would want done 
and then see that it was done that way.” (App. 45). 

If neither of the Haws was on the job, Mr. Clark told the 
machine operators “where to go and what to do.” (App. 
46). (Note: Neither of the Haws came on the job on the 
day Mr. Giacomo was injured until after the accident. App. 
74). 



9 


Mr. Clark did not tell any Haw employee how to operate 
equipment, but he did tell him what he wanted done. (App. 
47-48). He was asked: “And the only thing that you did 
not have to do respecting Mr. Haw’s employees was to tell 
them how to operate their machines?” to which he replied: 
“That is right.” Mr. Clark told the operators of bull¬ 
dozers to push trucks out of the mud. One bulldozer “was 
kept there solely for that purpose. That is why the small 
one was there,” (on June 19,1945). “The small one is not 
used for anything else around a construction job, only 
used for just such things as that.” It was the job of the 
bulldozer during this muddy time to push trucks out of the 
mud if one of the Mace Properties employees said to him 
‘ * Push that truck out. ’’ (App. 48). 

Mr. Clark had the right to stop employees of Haw Com¬ 
pany when they were not doing their work right. (App. 
49). 

The plaintiff called a Mr. Christie, secretary-treasurer of 
Mace Properties, who stated that the operators of the Haw 
machinery were not hired by Mace Properties and that the 
latter did not pay Social Security on them. (App. 51). 
The monthly statements of the Haw Company were item¬ 
ized in hours of bulldozers and hours of shovels and hours 
of trucks. 

The Defendants’ Evidence on the Mace Properties’ 
Contract With the Haw Company 

Aside from the evidence of Lucian P. Haw as to the 
actual oral agreement (set forth under the heading, THE 
ORAL CONTRACT BETWEEN MACE PROPERTIES 
AND THE HAW COMPANY, above), the defendants of¬ 
fered the testimony of George H. Haw, who testified that 
he stayed on the Mace Properties job as much as possible; 
that if somebody wanted anything done, they would come 
to him and he would deliver the message; that he repaired 
the machinery and sometimes operated it; that he did not 


10 


act as foreman, “but was more or less a messenger” for 
Mace Properties. (App. 81). 

On cross-examination George P. Haw testified that he 
was on the job more than five times a week and sometimes 
stayed the greater part of the day; that he operated a truck 
or bulldozer when there was a labor shortage; that he was 
superior to the men on the job who operated the Haw ma¬ 
chinery “as long as they were not working for somebody 
else,” (App. 87); that he was superior to the operator of 
the bulldozer which struck Mr. Giacomo and could order 
him to do the work of the Haw Company “only through 
what I was told to do”; that he was not in charge of the 
work of the Haw Company. (App. 88). 

The Haw Company “Hired and Fired” Its Employees 

The defendants conceded in the trial court, and now con¬ 
cede, that the employees of the Haw Company were “hired 
and fired” by that Company; that the Haw Company paid 
their salaries and Social Security payments; that Mace 
Properties paid no part of said payments. 

The Evidence on Negligence and 
Contributory Negligence 

The Complaint alleged that the defendants were negli¬ 
gent Plaintiff did not rely on res ipsa loquitur (App. 2, 
the Complaint; App. 6, the Pretrial Order). 

The only evidence of alleged negligence was that of Mr. 
Giacomo. He stated that on the date of the accident “the 
ground was real muddy”; that a lumber truck got stuck; 
that “L. P. Haw’s bulldozer happened to be around and he 
(the operator) saw the truck was stuck and he came over to 
the truck,” (App. 18); that “he came over and got a plank, 
a 2 x 8 x 12. It was 2 inches thick, 8 inches high and 12 
feet long. A laborer 1 and myself, we placed it up against 

1 An unidentified man “who was just hang in g around” looking for a 
job. (App. 28). 
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the body of the truck, flat ways and then the bulldozer 
came up toward the truck”; that “he (the operator) was 
coming up to the truck. When he got within about five 
inches of the truck he jerked the thing right towards me 
and it was too late for me to get my hand away from it. I 
would say I was about two feet away from the back of the 
truck 2 when he hit me.” (App. 19). 

The operator of the bulldozer could not be located and 
did not appear at the trial. 

The only other witness to the accident was William C. 
Harrison. His testimony was not contradicted by the use 
plaintiff, Giacomo. 

Mr. Harrison stated that he was within 10 feet of Mr. 
Giacomo when the latter was injured; that Mr. Harrison 
had been waiting for a lumber truck to be pushed out of the 
mud; that Mr. Giacomo “taken the usual routine. We al¬ 
ways got a tractor to push the truck out”; that Mr. Gia¬ 
como ‘ ‘ said he would get the tractor. I don’t know whether 
he called for it or sent for it, but the tractor arrived,” 
(App. 62); that the machine was not a tractor but a bull¬ 
dozer; that Mr. Giacomo “was to the right of the tractor” 
and the truck was facing east; that Mr. Giacomo had one 
end of the board and the laborer had the other end and the 
tractor came up between them, (App. 63); that Mr. Gia¬ 
como did not get the end of the board past the end of the 
truck; that when the blade of the bulldozer was pushed 
against the board, which was forced “at an angle” to the 
truck and when the board “flopped back” Mr. Giacomo’s 
hand has caught; that Mr. Giacomo was holding the board 
a few inches or a foot inside of the back of the truck, “he 
was not past the truck. If he had been past the truck, he 
would not have caught his hand.” (App. 64). 

On cross-examination, Mr. Harrison said that Mr. Gia¬ 
como held the board approximately a foot inside the truck, 


2 “Two feet away from the side of the truck." (App. 30). 
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while the laborer’s end of the board was two or three, not 
more than four feet away from the truck (App. 66); that 
when the blade of the bulldozer hit the board, the board 
tilted (App. 67), because the “driver always tried to strad¬ 
dle the board there. The board kinked a little bit and I 
think that is where Mr. Giacomo’s hand slipped in there 
and closed up.” (App. 68). Mr. Giacomo did not deny the 
testimony of Mr. Harrison. 

The Right of the Liberty Mutual Insurance Company 

to Sue Defendants 

The Liberty Mutual Insurance Company was, admittedly, 
the carrier of Compensation Insurance for Mace Proper¬ 
ties at the time of Mr. Giacomo’s injury. It was conceded 
in the Answer of the defendants that under the policy of 
Liberty Mutual it would be subrogated to the rights of Mr. 
Giacomo for any compensation paid to or for him under 
the terms of the policy. 

However, it was denied that Liberty Mutual paid any 
compensation to or for Mr. Giacomo by reason of an injury 
to him. 

The record is devoid of any evidence tending to establish 
the fact that any compensation was paid. 

No evidence was ever offered by the plaintiff insurance 
company to the effect that it was ordered to pay compensa¬ 
tion to Mr. Giacomo by any Virginia authority. 

After the jury was sworn, and before any evidence was 
taken, counsel for the plaintiff said to the Court, at the 
bench, and out of the hearing of the jury: 

As you can see from the pleadings, this is a suit that 
is brought on behalf of Joseph Giacomo and Liberty 
Mutual Insurance Company. The Liberty Mutual In¬ 
surance Company paid this man’s workmen’s compen¬ 
sation as a result of the injuries we claim were (the) 
result of negligence of the defendants. This was un¬ 
der the Virginia Workmen’s Compensation Act. 
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The statute provides that plaintiff’s counsel should 
recite to the Court how much the insurance company 
has paid the plaintiff because they are entitled to re¬ 
ceive from him such amount as they have paid. 

I asked Mr. Burnett if he had any objection to my 
telling the jury that and he said he has none. The 
amount is a little over a thousand dollars. (App. 12- 
13). 

Counsel for the defendants were not then, and are not 
now, advised that Section 1887(12) of the Code of Laws of 
Virginia, post, precluded the present plaintiff from offer¬ 
ing evidence before the jury as to what the insurance com¬ 
pany paid out for, or to, Mr. Giacomo. The Virginia stat¬ 
ute forbids any evidence to that effect where an employer 
sues on behalf of an employee. But, where an insurance 
carrier sues by reason of subrogation, the Statute requires 
that such evidence is admissible and without it, as will be 
shown, no proper judgment can be entered against the 
defendant. 

Hence, counsel for the defendants did agree that counsel 
for the plaintiffs could tell the jury what the insurance 
company had paid out as compensation. By such state¬ 
ment of counsel for plaintiff, the defendants did not stipu¬ 
late that the insurance company had paid anything. Coun¬ 
sel for defendants were somewhat nonplussed by that 
statement, but they then thought and now think that plain¬ 
tiff could prove the amount of its loss before the jury. 

There is an absolute lack of evidence that the insurance 
company paid any compensation to Mr. Giacomo. The lat¬ 
ter testified that he was in the hospital seven days and 
“loafed for 61 days” after being discharged from the 
hospital. (App. 20). It was affirmatively established that 
the salary of Mr. Giacomo was paid by Mace Properties 
during the time that Mr. Giacomo was away from work 
because of the injury. (App. 69). 

Perhaps counsel for plaintiff thought that he proved that 
the insurance company had paid Mr. Giacomo’s medical 
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and hospital bills, however, he did not do it. There was a 
stipulation by counsel, at pretrial, that all “hospital bills 
may be received in evidence without formal proof,” but 
no such bills were ever offered in evidence. 

The only evidence as to medical or hospital bills was as 
follows: 

By Mr. Williams: 

Q Mr. Giacomo, did you receive a bill from the 
Arlington Memorial Hospital? A I did. 

Q What amount was that, do you remember, Mr. 
Giacomo? A I don’t quite recall the amount. I 
know it was — did you say from the Arlington Hospi¬ 
tal? 

Q From the Arlington Hospital. A It was a lit¬ 
tle better than $38. 

Mr. Williams: Would you mark that for identifica¬ 
tion as Plaintiff’s Exhibit No. 1. 

(The document referred to was marked Plaintiffs 
Exhibit No. 1 for identification.) 

Mr. Williams: I have three bills here, ladies and 
gentlemen of the jury, which counsel has agreed are 
admissible and which state the amounts which are 
charged for medical services. I have a bill from 
Arlington Hospital for $55.40; a bill from Dr. Howard 
Stine for $98.00; a bill from Dr. John L. Talbert for 
$15.00. (App.24). 

The bills were never offered in evidence (App. 12). 
They were never read to the jury. According to the rec¬ 
ord, the bills were apparently made out to Mr. Giacomo. 
There was no evidence whatsoever, that the insurance 
company paid any of them. 

On the Motion to direct a verdict for the defendant, at 
the close of all the evidence, defendants ’ counsel stated: 

If the Court please, at this time we would like to 
renew our motion, ask the Court to direct the jury 
to return a verdict for the defendants. 

One matter we would like to call to the attention 
of the Court that has not been called to the atten- 
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tion of the Court so far, is this, that the status of this 
plaintiff, the Liberty Mutual Insurance Company, is 
that of an insurance company that has paid the bene¬ 
fits of the compensation insurance to the use plaintiff, 
Giacomo. There is not one line of evidence in this 
case that the insurance company paid a nickel, not 
any evidence as to who paid the doctor, not any evi¬ 
dence that the insurance company paid any compen¬ 
sation to this plaintiff, use Plaintiff, Giacomo. 

Now, the allegation is made in the Complaint that 
they did it and that is why they have a right to sue. 
We deny it in our answer. We do not admit it. There 
is no pretrial order covering the matter. As this rec¬ 
ord stands, there is not one line of evidence that the 
insurance company paid anything on behalf of the 
plaintiff Giacomo. (App. 89). 

Counsel for the defendants then made their position 
clear to the Court. The Liberty Mutual did not prove (1) 
that it was ordered to pay any compensation by the Vir¬ 
ginia Industrial Commission or (2) that it had paid for 
medical or hospital treatment of Mr. Giacomo or that it 
had paid him any compensation. 

The record shows that on Argument of the case by 
counsel for the plaintiff he told the jury that it was stipu¬ 
lated that the insurance company which gave this com¬ 
pensation is entitled to the first thousand dollars that he 
is awarded. (App. 92). That may be, and no one but 
the stenographer could have heard it. Counsel for plain¬ 
tiff had his back to counsel for defendants, who sat at 
the end of the trial table farthest away from the jury 
box. In any event, (1) the statement of counsel is not 
evidence, (2) no such stipulation appears in the record 
and (3) counsel for defendant, on the argument for a di¬ 
rected verdict, had just asserted in clear and unequivocal 
language that they did not so stipulate. 

On the argument for a new trial or a judgment n. o. v., 
counsel for defendants stated to the trial court just what 
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has been stated here. (App. 99-108). Whereupon, the 
court said to counsel, (about his argument for direction 
of a verdict): 

Naturally I just thought you were making a stump 
speech because I thought that matter had all been 
settled and disposed of. I still think so. 

In commenting on the alleged stipulation appearing at 
App. 12-13, counsel for defendants said: 

I told him at that time (when an agreement was 
made) that I didn’t have any objection to him saying 
to the jury what the Liberty Mutual had paid, and 
I was never called upon to stipulate the amount the 
Liberty Mutual did pay. 

He never at any time during this trial even so 
much as intimated that, that I would be called upon 
or was called upon to agree with him that the Liberty 
Mutual had paid out $1,000, or a little over. (App. 
108) 

Counsel for defendants repeated their position to the 
Court and again read to the court the argument made on 
the motion to direct (App. 108). 

WTiereupon the following occurred: 

The Court: It was all agreed to here at the bench. 1 

Mr. Burnett: No, no. 

The Court: Well, I don’t agree with you sir. I 
am utterly astounded at your argument. 

Mr. Burnett: What would be the purpose of my 
making the point if I had agreed to it? 

The Court: There wasn’t any purpose in it; I 
didn’t see any point in it at the time. 

As I said before, if you made it, I didn’t even notice 
it. You will have to refer it to somebody who has 
more penetration than I have. (App. 108-109) 


1 Evidently the Court was speaking of plaintiff’s counsel’s statement 
at the start of the case, (App. 12), at which time counsel for defendants 
said nothing, because the plaintiff could prove what the insurance 
company paid out. 
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The Motions to Direct a Verdict for the Defendants 

At the close of plaintiffs’ case the defendants moved the 
Court to direct a verdict for the defendants, which was 
overruled. The defendants put on evidence and thus 
waived any rights under that motion. However, at the 
time the Court overruled the Motion, the court advised 
counsel that they could renew the motion at the end of 
the trial. (App. 61). 

Hence, at the conclusion of all of the evidence, the motion 
was renewed and new grounds added. (App. 89). 

At the close of the plaintiff’s case, the defendants moved 
for a directed verdict on the grounds (1) that the com¬ 
plaint alleged negligence and no negligence had been 
proved (App. 60) and (2) that the operator of the bull¬ 
dozer was a fellow servant of Mr. Giacomo and in such 
event Mr. Giacomo could not recover against a third 
party, but was limited to the relief afforded him by the 
Workmen’s Compensation Act of Virginia (the principle 
asserted in the Western Marine <vnd Salvage Co. Case, 
supra) (App. 61). 

At the close of all the evidence, the Motion to direct 
was renewed on the same grounds and on the added 
grounds (1) that there was no evidence that the insurance 
company had paid out anything on account of Mr. Gia¬ 
como’s injury and thus had any right to sue; (2) that 
Mr. Giacomo had lost no salary but had been paid by 
his employer. (App. 89). 

The Prayers for Instruction and the 
Instruction of the Jury 

Plaintiffs’ second request for instruction of the jury was 
as follows, (App. 93): 

You are instructed as a matter of law that if you 
find that Sidney Bowers (operator of the bulldozer) 
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was the servant of the defendants at the time of the 
accident and that he was negligent and that his negli¬ 
gence was a proximate cause of plaintiff’s injuries, 
then you should return a verdict for the plaintiff, 
unless you find the plaintiff was contributorily negli¬ 
gent. 

The Court read that instruction to the jury, but immedi¬ 
ately added, (App. 93): 

Now, the word “proximate” is used in this juris¬ 
diction and it is a word that is very hard to define. 
In this case, insofar as the jury is concerned, the 
word means “probable.” I will read that instruction 
over again. 

Whereupon the Court paraphrased plaintiffs’ Instruc¬ 
tion No. 2 as follows, (App. 93): 

You are instructed as a matter of law that if you 
find that Sidney Bowers was the servant of the de¬ 
fendants at the time of the accident and that he was 
negligent and that his negligence was a probable cause 
of the plaintiff’s injuries, then you should return a 
verdict for the plaintiff, unless you find plaintiff was 
contributorily negligent. 

Counsel for the defendants objected to that instruction 
at the close of the Court’s charge to the jury, stating (App. 
96-97): 

If the Court please, I do not want to be captious 
about the matter, but in giving plaintiffs’ Instruction 
No. 2, we want to make the definite objection to you 
saying to the jury that proximate cause meant prob¬ 
able cause. 

Plaintiffs’ Instruction No. 3 (App. 7-8) was granted 
over defendants’ objection, (App. 91), and was read to 
the jury, (App. 93). It is as follows: 

You are instructed as a matter of law that in deter¬ 
mining whose servant Sidney Bowers (operator of 
the bulldozer) was, you should consider the following 
factors: 
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Who paid his wages ? 

Who nired him and who had the right to fire him? 

Who had the right to control his activities? 

The Court followed that Instruction with these words, 
(App. 94): 

Now, that instruction was granted, but the Court 
thinks it should be enlarged upon. Who paid his 
wages is a factor that you have to consider, and 
who hired him and who had the right to fire him is 
also a factor that you have a right to consider. But 
the real question that you have to decide is who had 
the right to tell him how to do his work. Now, not 
who had the right to tell him what he was wanted to 
do but who had the right to tell him how to do it, 
and who had the right to fire him, I will say, if he 
did not do what he was told and if he did not do his 
work in the way he was told to do it. That is about 
as plain as the Court can make it. 

After the charge of the Court, counsel for defendants 
attempted to make objection to that charge. The follow¬ 
ing occurred, (App. 96-97): 

Mr. Burnett: 

• * * and in (instruction) No. 3 we want to object 
to your Honor specifically saying to the jury that the 
proposition upon which they were to decide upon 
was whether Giacomo (Bowers) was a servant— 

The Court (interposing): You object to the Court’s 
comment on who had the right to control his activities? 

Mr. Burnett: That is right. 

The defendants requested the Court to charge the jury 
as follows: (App. 8): 

You are instructed that it is not sufficient for the 
plaintiff to show that the defendants may have been 
guilty of negligence; the preponderance of the evi¬ 
dence must point to the fact that they were guilty 
of the act or acts of negligence charged in the com¬ 
plaint, and that such negligence was the proximate 
cause of Giacomo’s injury. If you believe from all 
of the evidence that the manner in which the accident 
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happened is uncertain, then it is not for you to guess 
about the manner and cause thereof, and your verdict 
must be for the defendants. 

However, the Court struck out the entire last sentence 
of that instruction. If that sentence had been left in, 
then our assignment of error as to “proximate cause” 
being the same as “probable cause” would probably have 
been weakened. With that sentence stricken, the jury 
was left to speculate, guess and surmise as to the causal 
connection of plaintiff’s injury and defendant’s negli¬ 
gence. 

Defendant’s Instruction No. 5 was denied, (App. 9). It 
is as follows: 

You are instructed that if you find from a fair 
preponderance of the evidence that the defendants 
were guilty of negligence and you also find that 
Giacomo was guilty of negligence contributing to the 
accident, then your verdict must be for the defendants. 

In arguing this case to the jury, counsel for defendants 
undertook to explain to the jury that the jury could return 
a verdict for the plaintiff only in the event that the evi¬ 
dence of the plaintiff preponderated or outweighed that of 
the defendant, and further stated, (App. 92): 

And, on the other hand, if you find that the testi¬ 
mony of both of these parties is evenly balanced, then, 
you must find for the defendant, because the Plain¬ 
tiff’s evidence must outweigh that of the Defendant. 

Before the Court charged the jury, he established the 
fact that none of the jurors had had previous jury serv¬ 
ice. (App. 92). He then stated to the jury: 

Now, the attorneys in the case have the privilege 
of submitting to the Court their views on what the 
law is. Of course, sometimes the Court agrees with 
them in whole and sometimes in part and sometimes 
not at all. 
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The Court did not charge the jury on the burden of 
proof or preponderance of the evidence. After the jury 
retired, counsel for the defendant had the last quotation 
of the Court read to him by the Corut Reporter because 
he wanted to be sure that the Court had not nullified coun¬ 
sel’s statements to the jury concerning burden of proof 
and preponderance of the evidence. Counsel stated, (App. 
98): 

If the Court please, since your Honor took the re¬ 
cess, I asked the reporter to read over part of your 
instruction and I misunderstood what your Honor 
said. I thought Your Honor said to the jury what 
counsel had to say respecting the law was the law, 
or something like that. 

In view of the fact that this is a new jury, I want 
to object further that Your Honor did not tell the 
jury about the burden of proof. 

The Court: Wasn’t that in the prayer ? 

Mr. Williams: That was in the prayer. 

Mr. Burnett: Not that I remember. I just want 
to make that objection. 

The Court: If it is not in the prayer, I will do it. 
I thought it was in the prayer. You can talk so much 
to the jury they do not know anything about it at all. 
I try to refrain from that. 

Mr. Burnett: I appreciate how Your Honor feels 
about it. 

The Court: I expect you are right. You had better 
let the jury come in. I thought you had it in the 
prayer. 

Mr. Williams: Here it is, Your Honor (indicating.) 

The Court: It is not as plain as it should be. 

Whereupon the jury returned from their deliber¬ 
ations and the following proceedings were had: 

The Court: I am not sure that it is at all necessary 
for the Court to call the jury back. Certain of the 
Counsel are of the opinion that the instructions that 
were read to the jury do not sufficiently state that the 
burden of proof, of course, in this case, as in any 
case, civil case, the burden of proof is upon the plain¬ 
tiff. In other words, if you sue a person, you must 
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show by the weight of the evidence that the person 
owed yon money. Unless you do, the matter stands 
just as it stood before, that there is nothing to base 
a verdict on. In other words, the plaintiff must show 
by a preponderance of the evidence that he is entitled 
to a verdict at your hands. That means the testimony 
from the standpoint of the plaintiff must be more 
saitsfactory than the testimony on behalf of the 
defendant. 

You may retire. 

(Whereupon, the jury again retired to the jury room 
to resume their deliberations.) 

Mr. Williams: I do want to register for the record 
my objection to the additional instruction, because I 
am of the opinion that was covered in Defendant’s 
Instruction No. 3, and I think it is emphasized out 
of proportion. 

Mr. JBumett: Your Honor did not say to the jury 
that if the evidence was evenly balanced— 

The Court: My goodness. You object to that! 

Mr. Burnett: Sure. 

The Court: All right. 

Thus, the statement of defendants’ counsel as to the 
even balance of the evidence was taken from the minds 
of the jury and eliminated from this case. 

The Verdict and Judgment 

The caption in this case was: 

Liberty Mutual Insurance Company, a corporation, in 
its own right and to the use of Joseph P. Giacomo, 
plaintiff, 

v. 

Lucian P. Haw and George H. Haw, trading as L. P. 
Haw and Son Company, defendants. (App. 2). 

The jury returned a verdict “for the plaintiff in the 
amount of $17,500. ’ ’ (App. 99). 

The verdict and judgment were entered thus: 
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This cause coming on to be heard on the 12th day 
of October, 1948, before the Conrt and a jury of 
good and lawful persons of this district, to wit: 
(naming them) who after being duly sworn to well and 
truly try to the issues between Liberty Mutual Insur¬ 
ance Company, in its own right and to the use of 
Joseph P. Giacomo, plaintiff and Lucian P. Haw and 
George H. Haw, defendants, and after this cause is 
heard and given to the jury in charge, they upon their 
oaths say this 15th day of October, 1948, that they 
find the issues aforesaid in favor of the plaintiff and 
that the money payable to him by the defendants by 
reason of the premises is the sum of Seventeen thou¬ 
sand Five hundred Dollars. 

The Clerk probably made a clerical error in making 
the entry “money payable to him.” It, perhaps, should 
have read “money payable to it, in its own right and to 
the use of Joseph P. Giacomo.” 

In any event, the defendants particularly complain be¬ 
cause of the entry of any judgment in this case in the 
full amount of $17,500.00 in favor of either the subrogee 
or the subrogor. 

First, the pretrial order provided that “if there is a 
verdict for the plaintiff it will be one verdict for both 
plaintiffs and the Court will not have to submit to the 
jury different claims. ’ ’ (App. 6). 

Second, as this is a case arising under the Workmen’s 
Compensation Insurance Statutes of Virginia, Sec. 1887 
(12), Code of Virginia, (App. to Brief), that statute and 
its construction by the Supreme Court of Appeals of 
Virginia are controlling. 

The foregoing pretrial order was in full accord with 
the provisions of the Code of Laws of Virginia Section 
1887(12) thereof, (as hereinafter pointed out under the 
heading “The Verdict and Judgment are Void”) pro¬ 
vided that in event that an insurance carrier sued a third 
party as the subrogee of the employee the court “shall” 
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ascertain the benefits paid the employee, before verdict 
and “shall’’ in its order require that the judgment debtor 
pay snch expenses of the employer so ascertained by the 
Court out of the amount of the judgment so far as suf¬ 
ficient, “and the balance, if any, to the judgment creditor.” 

The Supreme Court of Virginia, has held that where the 
transcript of record on appeal does not reveal the amount 
of benefits paid the employee, a judgment in favor of the 
employee cannot be entered. Sec. 1887(12) of the Vir¬ 
ginia Statute was not followed by the trial court. (See 
discussion “The Verdict and Judgment Are Void”). 

STATEMENT OF POINTS 

1. The Court erred in refusing to direct a verdict for 
the defendants on the ground (1) that the operator of the 
bulldozer was under the direction and control of Mace 
Properties, Inc., (2) that the operator of the bulldozer and 
Mr. Giacomo were fellow servants at the time and place 
of the latter’s injury, and (3) that under the provisions 
of the Workmen’s Compensation Insurance Act of Vir¬ 
ginia, Mr. Giacomo was not entitled to more than com¬ 
pensation benefits as provided for in that act. 

2. The Court erred in refusing to direct a verdict for 
the defendants on the ground that there was no evidence 
in the record tending to prove (1) that liberty Mutual 
Insurance Company was subrogated to the rights of either 
the injured employee or of his employer, or (2) that 
plaintiff had proved any negligence. 

3. The Court erred in charging the jury that “proxi¬ 
mate cause” meant “probable cause”. 

4. The Court erred in granting plaintiff’s instruction 
No. 3 and in enlarging upon it. The court should not have 
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said anything to the jury respecting either payment of 
wages to Sidney Bowers or who had the right to hire or 
fire him. 

5. The Court erred in refusing to charge on the con¬ 
tributory negligence of Mr. Giacomo, (refusal of defend¬ 
ants ’ instruction No. 5). 

6. The Court erred in refusing to charge on the equilib¬ 
rium of the evidence. 

7. The judgment against the defendants is void, be¬ 
cause the record shows that there was no evidence as to 
the compensation benefits paid by the insurance carrier 
and the verdict and judgment made no provision for pay¬ 
ment of compensation benefits for the insurance carrier, 
“and the balance, if any, to the judgment creditor/’ as 
provided by the law of Virginia. 

SUMMARY OF ARGUMENT 

The record shows that L. P. Haw & Son Company, a 
partnership, rented a bulldozer and its operator to Mace 
Properties, Inc., to do some work in Arlington, Virginia, 
that while doing the work of Mace Properties, Inc., the 
blade of the bulldozer injured the hand of a Mr. Giacomo, 
an employee of the corporation, that the operator of the 
bulldozer was under the direction and control of the cor¬ 
poration and its employees at the time of said injury, that 
the operator of the bulldozer was then and there the servant 
of Mace Properties, Inc., and the fellow-servant of Mr. 
Giacomo. Therefore, under Sec. 1887(12) of the Work¬ 
men’s Compensation Act of Virginia, neither Mr. Giacomo 
nor his employer nor his employer’s insurance company, 
on Mr. Giacomo’s behalf, could recover against the own¬ 
ers of the bulldozer. Under such circumstances, the own¬ 
ers of the bulldozer were not “third parties,” within the 
meaning of said compensation act, who could be sued for 
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Mr. Giacomo’s injury; and the only recompense to which 
Mr. Giacomo was entitled was that provided by the Work¬ 
men’s Compensation Act of Virginia. Western Marine & 
Salvage Co., v. Ball, 59 App. D. C. 208, 37 F. 2d 1004, cert, 
den., 281 U. S. 749, 74 L. Ed. 1161, 50 S. Ct. 353; Balvnovic 
v. Evening Star Newspaper Co., 72 App. D. C. 176,113 F. 
2d 505, cert, den., 311 U. S. 675, 85 L. Ed. 434, 61 S. Ct. 42. 

The only evidence that plaintiff offered as to negligence 
was that the operator of the bulldozer “jerked” the blade 
of the bulldozer toward Mr. Giacomo. That was not suf¬ 
ficient evidence of the negligence of the defendants to take 
the case to the jury. Eckenrode, Admx. v. Pennsylvania 
R. R. Co., (C. C. A. 3), 164 F. 2d 996; Cohen v. Petty, 62 
App. D. C. 187, 65 F. 2d 820; Collins v. D. C„ 60 App. D. C. 
100,48 F. 2d 1012. 

The Liberty Mutual Insurance Company sued as subro¬ 
gee of an injured employee for compensation benefits paid 
to the employee and for damages suffered by the em¬ 
ployee. The record is void of any evidence showing that 
there was an award of compensation by the Virginia In¬ 
dustrial Commission. The plaintiff could have offered a 
certified copy of the award. Paxas v. Jarka Corp., 314 Pa. 
148, 171 A. 468. There was no evidence that the Liberty 
Mutual had actually paid any benefits to or on account 
of the employee. Evidence of payments of compensation 
benefits paid to or on behalf of an employee are not only 
admissible under the Virginia Statute, but if the defend¬ 
ant demands it, the jury is required to pass on the amounts 
paid. Corrigan v. Stormont, 160 Va. 727, 170 S. E. 16; 
Virginia Electric Co. v. Mitchell, 159 Va. 855, 167 S. E. 
424; Noblin v. Randolph Corp., 180 Va. 345, 23 S. E. 2d, 
209. 

To same effect: Murray v. Rossmeisl, 284 Mass. 263, 
187 N. E. 622, Grand Rapids Lumber Co. v. Blair, 190 Mich. 
518, 157 N. W. 29; Sacramento v. So. Calif. Trac. Co., 78 
Cal App. 215, 284 P. 307; Workmen’s Comp. Exch. v. Chi. 
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M. St. P. & P. R. Co., 45 F. 2d 885. There was no evidence 
as to payment of weekly compensation to the injured em¬ 
ployee. The plaintiff asked the injured employee if he 
had received any bills for hospital treatment, then marked 
a bill for identification and told the jury that it had been 
agreed that a hospital bill and two doctor’s bills were in 
given amounts. The debtor in said bills was never dis¬ 
closed to the jury. Apparently, the debtor was the em¬ 
ployee. In any event, the bills were never read in evi¬ 
dence, never offered in evidence, never admitted in evi¬ 
dence. Whatever may appear on the face or back of 
them is now of no avail to the plaintiff. Kay v. Cain, 81 
U. S. App. D. C. 24,154 F. 2d 305. 

In charging the jury on “proximate cause” the court 
told the jury that “proximate” meant “probable” and if 
the jury found that the negligence of the defendants’ serv¬ 
ant was “a probable cause of plaintiff’s injuries”, then 
the jury should return a verdict for plaintiff. That was 
error. LeFoe v. Corby Co., 38 App. D. C. 54; S. S. Kresge 
Co. v. Kenney, 66 App. D. C. 274,86 F. 2d 651; Delaware & 
Hudson v. Ketz, (C. C. A. 3), 233 F. 31; EXkton Auto Sales 
Corp. v. State of Maryland, (C. C. A. 4), 53 F. 2d 8; Mil¬ 
waukee & St. P. Ry. Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 
256. It IS THE DUTY OF A Federal Court to explain 
the meaning of “proximate cause” to the jury. Brum- 
berg er v. Burke, (C. C. A. 3), 56 F. 2d 55; Fair v. Floyd, 
(C. C. A. 3), 75 F. 2d 920; Detroit City Gas Co. v. Syme 
(C. C. A. 6), 109 F. 2d 366. 

The only evidence to establish the relationship of em¬ 
ployer and employee between Mace Properties, Inc., and 
the operator of the bulldozer was that showing who did 
or did not have the control and direction of the operator. 
The court erred in telling the jury, in deciding who had 
such control and direction, they could consider who paid 
the wages of that operator and who could hire and fire 
him. Western Marine & Salvage Co., v. Ball, above. 
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The defendants were entitled to rely upon the defense 
of contributory negligence of the injured employee. Vir¬ 
ginia Electric Co. v. Mitchell, above; Burchard v. Otis Ele¬ 
vator Co., 261 Mich. 142, 246 N. W. 419; Anzer v. Humes- 
Deal Co., 332 Mo. 432, 58 S. W. 2d 962; Steel Co. v. Con¬ 
crete Pile Co., 141 Md. 67, 118 A. 279. The defendants 
pleaded and proved such contributory negligence and it 
was error for the court to refuse to charge the jury there¬ 
on. (See cases last cited.) 

The Court was requested to charge that if the evidence 
was equally balanced between the plaintiff and the de¬ 
fendant, then their verdict should be for the defendant. 
The court refused. That was error. Stofer v. Dunham, 
et al., (Mo. App.), 208 S. W. 641; Brockman v. Metro¬ 
politan St. Ry. Co., (Sup. Ct., App. Term), 66 N. Y. S. 
339; Drena v. Travelers Ins. Co., 183 N. Y. S. 439, 192 
App. Div. 703; Ainsfield v. Rasmussen, 30 Utah 453, 80 
P. 1002; Wheeler v. McGuire etc. Co., 86 Ala. 398,2 L. R. A. 
808; Wall v. HiU, 1 B. Mon. (40 Ky.) 290, 36 Am. Dec. 578. 

The record in this case discloses that there was no evi¬ 
dence that the Liberty Mutual Insurance Company had 
paid any compensation benefits to or on account of the 
injured employee. Sec. 1887(12) of the Virginia Code re¬ 
quired that the Court make an order thereon and that the 
judgment be entered for the insurance carrier for its costs 
and expenses and the “balance, if any” to go to the injured 
employee. Failure of the record to show the payments 
made by the insurance carrier precludes the entry of a 
judgment in a case such as this. Virginia Elec. Co. v. 
Mitchell, 159 Va. 868, 167 S. E. 424; Bethlehem Steel Co. 
v. Raymond Concrete Pile Co., 141 Md. 67, 118 A. 279; 
Clough & Molloy v. Shilling, 149 Md. 189,131 A. 343. 
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ARGUMENT 

Giacomo (Use Plaintiff) and Bowers (Bulldozer Operator) 

Were Fellow Servants. Giacomo Was Only Entitled to 
Workmen’s Compensation Benefits 

It most be conceded (1) that the accident occurred in 
Arlington, Virginia; (2) that the Workmen’s Compensa¬ 
tion Act of Virginia governs the relief, if any, to be af¬ 
forded the plaintiff in this case; (3) that Mr. Giacomo 
was an employee of Mace Properties, Inc.; (4) that he 
was injured by a bulldozer operated by Sidney Bowers, 
who was employed by the defendants, but under loan to 
Mace Properties, at the time of the accident; and (5) that 
Liberty Mutual Insurance Company was the compensation 
insurance carrier for Mace Properties. 

The first query to be answered is: At the time of Mr. 
Giacomo’s injury, was Mr. Bowers under the control and 
direction of the employees of Mace Properties, Inc.? 

If Mr. Bowers was then under the control and direction 
of Mace Properties or its employers then (1) Messrs. 
Giacomo and Bowers were fellow servants; (2) the Vir¬ 
ginia Workmen’s Compensation Act would limit Mr. Gia¬ 
como’s recovery to compensation benefits and (3) would 
deprive Mr. Giacomo of the right to sue the defendants as 
third parties. 

The record in this case discloses that Mr. Mace, on 
behalf of Mace Properties, Inc., and Mr. L. P. Haw, on 
behalf of L. P. Haw and Son Company, entered into an 
oral contract for certain work to be done in Arlington. As 
pointed out in the Statement of the Case, Mr. Mace was 
somewhat hazy about the details of that agreement. He 
stated (1) that the contract was “probably oral”; (2) 
that the contract was for a cubic footage rate for excava¬ 
tion and at an hourly rate for bulldozers; (3) that both 
of “those rates contemplated the use of his (Haw’s) 
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men and his (Haw’s) equipment”; (4) that his employees 
did not control the “method of operation” of the Haw 
equipment; (5) but that his employees did tell the oper¬ 
ators of the Haw equipment what to do; (6) if one of his 
employees told the operator of one of Haw’s bulldozers 
to push a truck out of the mud, such operator did it or 
was supposed to do it; (7) such operator was under his 
(Mr. Mace’s) “man’s direction and control to that ex¬ 
tent”; (8) if on June 19, 1945, (the date of Mr. Giacomo’s 
injury), the bulldozer was not engaged in excavation 
work, it was on an hourly basis and if Haw Company’s 
bid was for a bulldozer on an hourly basis, the bulldozer 
would have been rented to Mace Properties “and the oper¬ 
ator for the bulldozer went along with it. ’ ’ 

Whereupon, it was proved by defendants’ Exhibit No. 2 
that on June 19, 1945, the charge for the bulldozer which 
injured Mr. Giacomo was on an hourly basis. 

Mr. L. P. Haw produced his books of accounts to show 
that all the work on the Arlington job was on an hourly 
basis. He testified that he orally contracted with Mr. 
Mace that the operators of his equipment would be put 
on the job “to work for them (Mace Properties) and do 
what they wanted done.” 

Mr. Giacomo himself, testified that he approved the 
time sheets of Haw Company, that they were on an hourly 
basis and that the payments made to Haw Company by 
Mace Properties were “for the use of equipment.” 

The plaintiff also offered the testimony of Mr. Clark, 
a construction superintendent of Mace Properties. He 
testified that none of the employees of Mace Properties 
had any authority over the operators of the Haw Company 
equipment. That, plainly, was a conclusion of Mr. Clark, 
but he did testify to the following facts: (1) that “Mr. 
Haw rented his equipment, trucks, bulldozers and shovels, 
to Mace Properties, and that the operators of these dif- 
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ferent machines went along with them”; (2) that the oper¬ 
ators of this equipment would report to the job super¬ 
intendent, who would send them to him and that he, in 
turn, would tell them what he ^wanted done and they 
would do it; (3) that he would tell such operators when 
to quit, and where and when to go to another part of the 
job; (4) that he would tell such operators what he wanted 
done and would “then see that it was done that way”; 
(5) that the only thing he did not have to do was to tell 
such operators how to operate their machines, that he 
did not do that; (6) that on the date Mr. Giacomo was in¬ 
jured, the Haw Company had a bulldozer on the job 
-Which was “not used for anything” except to push trucks 
out of the mud; (7) that it was the duty of that small 
bulldozer to push trucks out of the mud if one of the 
employees of Mace Properties said to the operator “Push 
that truck out;” (8) that if neither of the Haws were on 
the job, Mr. Clark told the machine operators “where to 
go and what to do.” 

Mr. George Haw stated that he was a messenger for 
Mace Properties; that he was superior to the operators 
of the Haw machines “as long as they were not working 
for somebody else;” that he could order the operator of 
the bulldozer “only through what I was told to do.” 

It was then proved that neither of the Haws came on 
the job on the day of the accident until after Mr. Giacomo 
was injured. 

Thus, it was affirmatively established (1) that Haw Com¬ 
pany rented the equipment “per hour”, “per piece of 
equipment and man” (2) that the operator of the bull¬ 
dozer which struck Mr. Giacomo was under the control 
and direction of the employees of Mace Properties. 

Mr. Harrison testified, in homely fashion, that just 
before the accident he was waiting for a truck which 
was stuck in the mud to be pushed out and that Mr. Gia¬ 
como “taken the usual routine. We always got a tractor 
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to push the truck out; that Mr. Giacomo said he would 
get the tractor. I don’t know whether he called for it or 
sent for it, but the tractor arrived. ’ ’ 

That evidence was undenied and unimpeached. The evi¬ 
dence was conclusive that the operator of the bulldozer was 
under the control and direction (1) of the employees of 
Mace Properties, Inc., in general and (2) of Mr. Giacomo, 
in particular, at the time he was injured. 

It follows that the operator of the bulldozer was, at the 
time of the accident, the employee of Mace Properties, 
Inc., and not of the defendants. Therefore, the defend¬ 
ants were not liable for his negligence. The motion of de¬ 
fendants to direct a verdict should have been sustained on 
this ground. 

In Western Marine & Salvage Co. v. Brill, 59 App. D. C. 
208, (37 F. 2d 1004, cert, den^ 281 U. S. 749, 74 L. Ed. 
1161, 50 S. Ct. 353), the defendant was engaged in wreck¬ 
ing a number of ships in its shipyard near Alexandria, 
Virginia. It sold some scraps of metal to a Mr. Simon 
under a contract which gave him the right to use the de¬ 
fendant’s equipment, at actual cost, to break up the metal 
for marketing purposes. The defendant furnished Mr. 
Simon with an electro-magnetic crane together with an 
operator. While breaking the metal for Mr. Simon, the 
operator of the crane caused some of the metal to hit 
Mr. Ball, one of Mr. Simon’s employees. 

It appears by the Transcript of Record in that Case, 
No. 4788, in this Court, the accident occurred in 1923. The 
declaration, among other things, alleged the facts causing 
the injury and set forth that an insurance carrier was 
ordered to pay the Plaintiff Ball $2,570.09 weekly com¬ 
pensation and $429.00 for his medical expense and that 
“ pursuant to the provisions of said Compensation Law of 
Virginia, this action is brought in the name of the said 
William Ball for the use and benefit of the said William 
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Ball and of the said New Amsterdam Casualty Company, 
in accordance with their respective rights as determined- 
by said Compensation Law.’’ (Tr. of R. 4). 

The third plea of the defendant set up the defense that 
plaintiff had elected to take compensation under Section 
12 of the Virginia Compensation Act [Now Sec. 1887(12), 
App. to Br.] and could not bring that action. (Tr. of R. 5). 
The fourth plea of defendant was that the operator of 
the crane, at the time of the accident, was not in the 
employ of the defendant but was engaged in work under 
the direction of and for the benefit of Mr. Simon and his 
employees. (Addition to Record, p. 2). 

The trial court refused to direct a verdict for the de¬ 
fendant, but this court reversed, holding that the oper¬ 
ator of the crane was the servant of Mr. Simon at the 
time of Mr. Ball’s injury and hence there' could be no 
recovery. 

The written contract in that case provided, (59 App. 
D.C.208): 

“ (5) In the performance of this contract, the 
Vendee, without any charge other than hereinafter 
specified, may use any of the Vendor’s equipment (ex¬ 
cept on Sundays and holidays) whenever such equip¬ 
ment may not be required by the Vendor, but such 
equipment may be used only for the purpose of pre¬ 
paring for the market and loading the material hereby 
purchased. In the operation of said equipment, the 
Vendee will pay to the Vendor, on demand, the actual 
cost of the operation of said equipment, which is 
hereby fixed at Two Dollars and 50/100 ($2.50) per 
hour.” 

This Court stated, p. 209: 

The principal question presented, and on which we 
think tile case turns, is whether the crane operator 
was, at the time the injuries were received, the servant 
of defendant or of Simon. If he was not the servant 
.of defendant, that is the end of the case, and it is 
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unnecessary to inquire into the other assignments of 
error on which the appeal is based. 

It appears from the testimony of Simon that one 
Harry Steinbraker was his foreman, and that Simon 
was only intermittently in attendance at the yard. 
He testified, however, that “he had seen the crane 
working on his material a number of times,” and that 
Steinbraker “was in charge of his work” Stein¬ 
braker testified that he was foreman for Simon, and 
that he “gave instructions as to what iron should 
be broken in the ship yard,” and that when he was 
not present one Gus Marshall, an employee of Simon, 
“was left there with instructions to tell the crane 
operator what material to break and what not to 
break.” It thus appears that the work being done was 
the work of Simon and not the work of defendant 
company. 

This Court then reviewed and distinguished the case of 
Standard Oil Company v. Anderson, 212 U. S. 215, 53 L. 
Ed. 480, 29 S. Ct. 252 and Rourke v. White Moss Colliery 
Company, L. R. (1876) 2 C. P . D. 205, and continued, p. 
210 : 

Here (the Standard Oil Co. Case) the Court ex¬ 
pressly finds that the winchman was engaged in doing 
the defendant oil company’s “own work, by and 
through its own instrumentalities and servant, under 
its own control.” But the facts in the present case 
impel a different conclusion. The master mechanic of 
defendant company testified that when “I got orders 
to give Mr. Steinbraker (Simon’s foreman) a crane 
man and a crane to break scrap, I sent him to Mr. 
Steinbraker to do what he was told to do.” With 
the transfer under this order, the crane operator be¬ 
came an important factor in Simon’s force for carry¬ 
ing on his work. Any importance that may be at¬ 
tached to the fact that defendant paid his wages is 
overcome, not only by its reimbursement by Simon, 
but by the nature of the relation established between 
the operator and Simon. When the crane and oper¬ 
ator were turned over to Simon, or Simon’s foreman, 
they were converted into his hired agencies for the 
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time being for doing the particular work to which 
they were assigned, subject to his direction and con¬ 
trol. These facts seem to meet every condition ex¬ 
pressed in tile general rule stated in 55 A. L. R. 1263, 
1264, as follows: “In determining who is liable for 
the negligence of a servant in the general employ¬ 
ment of one person, but who at the time of the injury 
complained of was assisting an independent contractor, 
the proper test seems to be, whose work was being 
performed, and who has the power to control and 
direct the servant in the performance of that work.” 

In the instant case Simon was not even occupying 
the position of an independent contractor, but he was 
in the position of the owner of the material being 
broken, and as such in full control and supervision 
of the wort It was his own work, and not the work 
of the defendant company. Defendant had parted 
with ownership of the material, and was no longer 
concerned with its use or disposition. With this dis¬ 
tinction clearly before us, we find no difficulty in 
reaching the conclusion that the operator of the crane, 
at the time the accident in question occurred, was the 
servant of Simon, and was engaged in doing his work. 

The motion for a directed verdict should have been 
allowed, and the case is reversed, with costs, and re¬ 
manded for further proceedings not inconsistent with 
this opinion. 


The Western Marine & Salvage Co. Case, above, was 
cited and followed in Balinovic v. Evening Star Newspaper 
Co., 72 App. D. C. 176, 177, 113 F. 2d 505, cert. den. 311 
U. S. 675, 85 L. Ed. 434, 61 S. Ct. 42. (A case where a 
policeman commandeered a truck of The Star Co. and 
directed him to pursue a traffic violator. During the pur¬ 
suit, plaintiff was injured. This Court held there was no 
liability on the part of the Star Co., because the servant 
of the Star Co. was borrowed and was under the direction 
and control of a person other than his master.) 


The Western Marine & Salvage Co. Case, above, was 
controlled by the Workmen’s Compensation Insurance Act 
of 1920, since the accident occurred in 1923. It will be 
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noted that the Act of 1920, (App. to Br. 1) was practically 
identical with Sec. 1887(12), (App. to Br. 4) under which 
the present action was brought, with this sole exception 
that the Act of 1920 did not have in it the Fourth para¬ 
graph of Sec. 1887(12). The Act of 1920 did have in it 
the identical last paragraph of Sec. 1887(12). The brief 
of the appellee in the Western Marine & Salvage Co., Case, 
above, italicized that last paragraph, (Tr. of B. p. 24), and 
pointed out to the Court that the Virginia Compensation 
Act of 1920 governed the decision of the Court, (Tr. of R., 

p. 20). 

The principles of the Western Marine Case, above, con¬ 
trol this case. The facts in the case at bar clearly demon¬ 
strate that the operator of the Haw Company’s bulldozer 
was a servant of Mace Properties, Inc., at the time of Mr. 
Giacomo’s injury. Hence, the trial court erred in refus¬ 
ing to direct a verdict for the defendants, notwithstanding 
the failure of the plaintiff to offer any evidence of subro¬ 
gation. 

Failure of Plaintiff to Prove Negligence 

The pleadings, the pretrial order and plaintiff’s re¬ 
quests for instructions disclose that plaintiff relied on neg¬ 
ligence and not res ipsa loquitur in the trial court. 

The only evidence upon which plaintiff can rely for proof 
of negligence is in the testimony of Mr. Giacomo. He tes¬ 
tified that: 

When he (the operator of the bulldozer) got within 
five inches of the truck he jerked the thing right 
towards me and it was too late for me to get my hand 
away from it. I would say I was about two feet away 
from the back of the truck when he hit me. (App. 19). 
• • • Two feet away from the side of the truck 
(App. 30). 

Mr. Giacomo’s body was then two feet away from the 
side of the truck, but his hand, which was cut, was in front 
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of the blade of the bulldozer. If it had been past the truck 
he would not have caught his hand. (App. 64). 

Mr. Giacomo said that the blade of the bulldozer was six 
or seven feet wide and two and one-half feet high, (App. 
16), and that the blade of the bulldozer was coming up to 
the truck and when about five inches from the body of the 
truck the blade was “jerked toward” him. If that is what 
happened, then the side of the blade opposite to him would 
have struck the body of the truck, thus: 

Immediately before impact: 



5 inches { X — Mr. Giacomo 


1 Blade 
(6 to 7 ft.) 


Time of Impact: 


I Body 
of 

Truck 


X — Mr. Giacomo 
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Under those circumstances, the hand of Mr. Giacomo 
would not and could not have been cut. His hand could 
have been cut only if the blade of the bulldozer was 
“jerked” in the opposite direction. 

The Record is devoid of any evidence as to what caused 
the blade to be “jerked toward” Mr. Giacomo. 

It was established by the evidence that the bulldozer was 
not a precision instrument, that it operated like an army 
tank, (App. 80), and when the two rigid arms, to which the 
blade was attached, (App. 83), were raised off the ground, 
the bulldozer would turn or rock as it met obstructions or 
bumps, as the terrain got rough or smooth. (App. 86). 
All of the witnesses agreed that the ground was muddy 
and that a truck was stuck in the mud. What caused the 
bulldozer to be “jerked” was never explained. It was 
never shown that such alleged jerking was due to the neg¬ 
ligence of the operator of the bulldozer. It was not shown 
that the bulldozer approached the truck at a high or negli¬ 
gent rate of speed. If it were traveling slowly, Mr. Gia¬ 
como then had time to drop the board and “jerk” his hands 
out of the way of the blade. 

There was no reason for the operator of the bulldozer to 
anticipate that Mr. Giacomo, an experienced man, a fore¬ 
man, would have his hands in such a position that they 
would constitute a hazard. The blade was 30 inches wide, 
the Board Mr. Giacomo held was 8 inches wide. With the 
blade of the truck 5 inches away from the board, the op¬ 
erator could not possibly have seen where Mr. Giacomo 
had his hands and Mr. Giacomo was bound to know that 
selfsame thing. 

Plaintiff failed to prove any negligence. Jidia Ecken- 
rode, Adm. v. Pennsylvania Railroad Company (C.C. A. 3) 
164 F. 2d 996, aff’d by the Supreme Court in a per curiam 
opinion on November 15, 1948; Cohen v. Petty, 62 App. 
D . C. 187, 65 F. 2d 820; Collins v. D. C. 60 App. D. C., 100, 
48 F. 2d 1012. 
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There Was No Evidence That Liberty Mutual Was 
Subrogated to the Eights of Mr. Giacomo 

Liberty Mutual Insurance Company alleged (1) that its 
contract of insurance with Mace Properties provided that 
the former would be subrogated to the rights of employees 
of the latter in the event the insurance carrier paid out 
any compensation benefits to the employees of Mace Prop¬ 
erties under the Virginia Compensation Act, (that was ad¬ 
mitted); (2) that “as a result of the aforesaid negligence 
of the defendants and the permanent injuries of Mr. Gia¬ 
como, the Liberty Mutual Insurance Company paid “large 
sums of money” to Mr. Giacomo “pursuant to an award 
of the Industrial Commission of Virginia.” (App. 4) 
That was denied by the defendants. (App. 5). 

It then became and was incumbent on the plaintiff to of¬ 
fer evidence that it was a subrogee, either by production of 
a certified copy of the award by the Industrial Commission 
of Virginia, ( Paxas v. Jarka Corp., 314 Pa. 148, 171 A. 
468), or by evidence aliundi that the Liberty Mutual had 
paid compensation benefits to Mr. Giacomo. ( Murray v. 
Rossmeisl, 284 Mass. 263, 187 N. E. 622; Grand Rapids 
Lumber Co. v. Blair, 190 Mich. 518, 528,157 N. W. 29; Sac¬ 
ramento v. So. Calif. Trac. Co., 78 Cal. App. 215, 219, 284 
P. 307; Workmen’s Comp. Exch. v. Chi., M. St. P. <& P. R. 
Co., (D. C. Idaho, construing Idaho Statute, 45 F. 2d 885, 
887.) 

No certified copy of the alleged award by the Virginia 
Industrial Commission was ever offered in evidence. No 
evidence was offered that the Liberty Mutual paid out any 
money on account of Mr. Giacomo’s injury. 

At the start of the case and after the jury was sworn, 
counsel for the plaintiff advised the court that the statute 
of Virginia required counsel for plaintiff to “recite to the 
Court how much the insurance company has paid the 
plaintiff because they are entitled to receive from him such 
amount as they paid.” (App. 13). (The Statute does not 
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so provide.) Plaintiff’s counsel then stated: “I asked 
Mr. Bnmett if he had any objection to my telling the jury 
that and he said he had none. The amonnt is a little over 
one thousand Dollars.” (App. 13). 

Counsel for defendants said nothing at that time. They 
had agreed that counsel for plaintiff could tell the jury the 
amount of compensation benefits. They did not agree that 
the amount of compensation was “a little over one thou¬ 
sand dollars.” They so stated to the trial court. (App. 104.) 

The second paragraph of Sec. 1887(12) of the Virginia 
Code, applies to actions brought by the employers. The 
third and fourth paragraphs apply to actions by insurance 
carriers. By the fourth paragraph, it is mandatory that 
the court ascertain the amounts paid out by the insurance 
carrier. Such evidence is admissible before the jury. In 
Corrigan v. Stormont, 160 Va. 727, 733,170 S. E. 16,18, a 
subrogation case, the Court said: 

The amendment offered did not change the nature of 
the action. Defendants’ defenses, if they have any, 
are necessarily the same whether the action is brought 
in the name of the insurance carrier or of William A. 
Corrigan. The issues before the jury are the same as 
in any other action to recover for injuries to the per¬ 
son. In the event that the amount of damages found 
by the jury exceeds the amount of the award, reason¬ 
able expenses and attorney’s fee, the Court, or if the 
parties require it, the jury, should ascertain the total 
of these amounts and the recovery is limited to the 
amount so found. (Citing Virginia Cases). 

That case was decided under the Compensation Act of 1930. 

See also: Virginia Electric Company v. Mitchell, 159 Va. 
855, 869, (154 S. E. 800, 167 SE 424), a subrogation case, 
where the Court stated: “The jury, in the case at bar, 
found the amount of damages suffered by Mitchell (the 
employer) to be $1,500 • • • That case was decided 
under the compensation act of 1932; Nobiin v. Randolph 
Corp., 180 Va. 345, 355, 23 S. E. 2d 209 (App. to Br. 7). 
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It is thus seen that, by the law of Virginia, evidence of 
what the insurance carrier paid out is admissible before the 
jury. The Liberty Mutual Company could have proved 
what it paid out as benefits for Mr. Giacomo. At the very 
start of the case, counsel for the defendants agreed that 
evidence of such benefits could be placed before the jury. 
However, no such evidence was ever tendered, placed or 
admitted before the jury. . 

On direct examination the use plaintiff was asked by Mr. 
Williams: 

Mr. Giacomo, did you receive a bill from the Arling¬ 
ton Memorial Hospital? 

Mr. Giacomo did not recollect the amount of the bill but 
said it was a little better than $38. 

Whereupon, counsel for plaintiff asked that an exhibit be 
marked for identification as Plaintiff’s Exhibit No. 1. That 
exhibit was “marked for identification ”, and plaintiff’s 
counsel then said: 

I have three bills here, ladies and gentlemen of the 
jury, which counsel has agreed are admissible and 
which state the amounts which are charged for medical 
services. I have a bill from Arlington Hospital for 
$55.40; a bill from Dr. Howard Stine for $98.00; a bill 
from Dr. John L. Talbert for $15.00. (App. 24). 

Those bills were neither offered nor admitted in evidence. 
(App. 12). Consequently, the persons to whom the bills 
were sent was never disclosed. Presumably, from the 
above colloquy, the bills were addressed to Mr. Giacomo. 
In any event, plaintiff never did prove that the Liberty 
Mutual paid those bills. 

Identification of an exhibit without more is insufficient to 
place it in evidence. In Kay v. Cain, 81 U. S. App. D. C. 24, 
(154 F . 2d 305), this court, first wrote an opinion which 
concluded: 
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Since the lease on which appellants now rely was not 
introduced as evidence, we do not consider it. 

The appellants filed a motion for rehearing with authori¬ 
ties in support thereof, urging the Court to change that 
opinion because the 1 ‘ plaintiff and defendants conceded the 
lease and treated it as in evidence/’ 

The motion was denied and an order of this Court was 
entered substituting the last paragraph of the present 
opinion in lieu of the prior paragraph. The rule in this 
jurisdiction, therefore, is, (81 U. S. App. D. C. 25): 

Although the lease was identified • • • it i$ not 
in evidence because it was not offered and received in 
evidence. (Italics supplied.) 

In the case at bar, the record is bare of any evidence that 
Mr. Giacomo was paid weekly compensation. The plaintiff 
is thus forced to rely on its exhibits, two of which were 
never marked by the clerk for identification and all of 
which were neither offered nor admitted in evidence. 

On the motion to direct a verdict for the defendant at 
the close of all the evidence, counsel for defendants clearly 
and explicitly pointed out to the court that there was no 
evidence in the record of payments of compensation bene¬ 
fits by Liberty Mutual. (App. 89). Yet, the trial court 
refused to direct a verdict for defendants. 

Whatever counsel for plaintiff argued to the jury there¬ 
after is of no avail to plaintiff. That argument does not 
make the evidence. Moreover, as heretofore pointed out, 
counsel for the defendants did not understand their op¬ 
ponent’s argument to be in the form as recorded by the 
stenographer. 

The colloquy between the trial court and counsel on the 
argument on the motions after verdict speaks for itself. 
No more need be said respecting it than is set forth under 
the title “The Right of The Liberty Mutual Insurance 
Company to sue Defendants,” above. 
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Denial of Defendants Motion for a New Trial; 

Defendants Motion N. 0. V. 

At the close of plaintiff’s case, the defendants moved the 
trial court to direct a verdict for the defendants on the 
ground that the operator of the Haw bulldozer was a ser¬ 
vant of Mace Properties at the time of Mr. Giacomo’s in¬ 
jury and under the decision of Western Marine & Salvage 
Company v. Ball, above, the defendants were entitled to 
have that motion granted. The Court overruled that mo¬ 
tion and told counsel: “You can move again at the end of 
the trial.” (App. 61). 

At the end of the trial that motion was renewed and the 
additional point was made that there was no evidence that 
Liberty Mutual had paid out anything in the form of 
Workmen’s Compensation benefits to Mr. Giacomo, per¬ 
sonally, or on his behalf. 

The only evidence plaintiff had at the trial was its ex¬ 
hibits respecting hospital and medical bills, which were not 
offered in evidence. Plaintiff did not even tender them 
after defendants made their motion. 

Although the trial court may have considered the mo¬ 
tion which counsel for the defendants made at the conclu¬ 
sion of all the evidence to be “a stump speech”, (App. 
108); and although the argument of counsel for defendants 
at that time “went right over” the “head” of the trial 
court, nevertheless, the record was made so that he who 
runs may read. 

The motion of defendants for judgment notwithstanding 
the verdict should have been granted. This case should be 
reversed with directions to enter such judgment. 

The cases heretofore cited on these points will not be re¬ 
viewed here. 


V 



44 


THE INSTRUCTIONS REQUESTED AND THE 
CHARGE OF THE COURT 

a. Proximate cause 

Plaintiff’s request for instruction No. 2 was as follows, 
(App. 93): 

You are instructed as a matter of law that if you find 
that Sidney Bowers (operator of the bulldozer) was 
the servant of the defendants at the time of the acci¬ 
dent and that he was negligent and that his negligence 
was a proximate cause of plaintiff’s injuries, then you 
should return a verdict for the plaintiff, unless you 
find the plaintiff was contributorily negligent. 

We will omit discussion of the latter part of the instruc¬ 
tion respecting contributory negligence. With that ques¬ 
tion out of the way for the moment, the request cannot be 
criticized. However, after the Court read that instruction 
to the jury he added, (App. 93): 

Now, the word “proximate” is used in this jurisdic¬ 
tion and it is a word that is very hard to define. In 
this case, insofar as the jury is concerned, the word 
means “probable.” I will read that instruction over 
again. 

Whereupon the Court paraphrased plaintiff’s Instruc¬ 
tion No. 2 as follows, (App. 93): 

You are instructed as a matter of law that if you 
find that Sidney Bowers was the servant of the defend¬ 
ants at the time of the accident and that he was negli¬ 
gent and that his negligence was a probable cause of 
the plaintiff’s injuries, then you should return a ver¬ 
dict for the plaintiff, unless you find plaintiff was 
contributorily negligent. 

Counsel for the defendants objected to that instruction 
at the close of the Court’s charge to the jury, stating (App. 
96-97): 

If the Court please, I do not want to be captious 
about the matter, but in giving plaintiff’s Instruction 
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No. 2, we want to make the definite objection to you 
saying to the jury that proximate cause meant prob¬ 
able cause. 

There is no case in this jurisdiction stating how the 
trial court should define the term proximate cause in a 
charge to the jury. But until this occasion, counsel for 
the defendants were never advised that “proximate cause” 
meant “probable cause.” 

It would have been bad enough for the trial court to have 
told the jury that the word “proximate” in this instruction 
meant “probable”. But the trial court made its instruc¬ 
tion much worse by its paraphrase thereof. When the 
jury was told that they need only find that the negligence 
of Bowers was “a probable cause of the plaintiff's injur¬ 
ies,” the jury was permitted to guess, surmise and specu¬ 
late as to the proximate cause of Mr. Giacomo’s injuries. 

Assume for the sake of argument the evidence of al¬ 
leged negligence was sufficient to make a case, — then the 
best that can be said of it is that it was extremely weak. 
Therefore, to tell the jury, in effect, that they could base 
their verdict upon any negligence which probably caused 
the injury, was error. 

This Court has defined “proximate cause” several times 
when called upon to pass on the sufficiency of a plaintiff’s 
evidence. 

In LeFoe v. Corby Co., 38 D. C. App. 54, 61, the Court 
said: 

The rules of law governing the determination of the 
question as to what is proximate cause of an injury 
have been so many times discussed, both in the Su¬ 
preme Court of the United States and in this court, that 
it would be a waste of time to do more than cite the 
cases upon that question. Atchison, T . <& 8. F. B. Co*, v. 
Calhoun? 213 U. S. 1, 7, 53 L. ed. 671, 29 Sup. Ct. Rep. 

1 The Court uses the phrase “proximate or immediate and not remote 
causes.*' Italics supplied. 


/ 
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321; Munsey v. Webb, 37 App. D. C. 185; Steven v. 
Saunders, 34 App. D. C. 321; Washington A. & Mt. V. 
R. Co,, v. Lukens, 32 App. D. C. 442. The practical 
question here is whether in the sequence of events be¬ 
tween the defendant’s default, — assuming for the 
present that there was such a default, — and the plain¬ 
tiff’s injury, an entirely independent and unrelated 
cause intervened, or whether that injury was the im¬ 
mediate, natural and probable consequence of such de¬ 
fault. (Italics supplied.) 

In S. S. Kresge Co. v. Kenney, G6 App. D. C. 274, 275, 86 
F. 2d 651, the Court said: 

• • * “The proximate cause of an injury is that 
cause which, in natural and continuous sequence, un¬ 
broken by any efficient intervening cause, produces the 
injury, and without which the result would not have 
occurred.” Goodlander MiU Co. v. Standard Oil Co., 
(C. C. A.) 63 F. 400, 405, 27 L. R. A. 583. 

In Delaware & Hudson v. Ketz, (C. C. A. 3), 233 F. 31, 
34, 35, the Court states the Federal rule as to the definition 
of probable cause and cites many cases. That court quotes 
from Insurance Co. v. Boon, 95 U. S. 117,130, 24 L. Ed. 395, 
as follows: 

The proximate cause is the efficient cause, the one 
that necessarily sets the other causes in action. * • • 
The proximate cause, as we have seen, is the dominant 
cause, not the one which is incidental to that cause, 
though the latter may be nearest in place and time 
to the loss. (Italics supplied.) 

There is no Federal case which holds that “proximate 
cause” means “probable cause.” 

The use of the word “probable” when used in connection 
with “proximate cause” is found in Elkton Auto Sales 
Corp. v. State of Maryland, (C. C. A. 4), 53 F. 2d 8, 11, 
where Judge Chesnut, in speaking for the Court, said: 

• * * In determining whether it (vaporization of 
gasoline) was the proximate cause of the fire, the test 
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is whether the resulting fire should reasonably have 
been a foreseeable event, or was the natural and prob¬ 
able consequence of the escape of the gasoline vapor. 
(Italics supplied). 

To same effect: Milwaukee & St. Paul Ry. Co., v. Kellogg, 
94 U. S. 469,475,24 L. Ed. 256. 

In Bruniberger v. Burke, (C. C. A. 3) 56 F. 2d 55, 56, 
the Court pointed out that plaintiff, who appealed, failed 
to make a proper request of the Court to charge thereon. 
But the Court then said, p. 56: 

• • • wiiile we do not find error, in view of this 
fact, (failure to request proper instruction) we feel 
constrained to say that “proximate cause”, standing in 
and by itself, is an expression of legal significance with 
which the average juryman is wholly unacquainted. It 
is therefore the duty of a trial judge, where the ex¬ 
pression of proximate cause is involved to explain to 
the jury in simple terms what the law means by that 
expression and to illustrate the application of its legal 
principles to the facts of the particular case which he 
is trying. Coupling an explanation of these legal prin¬ 
ciples with the facts of the particular case on trial is 
desirable, indeed, it is necessary, in order that the jury 
may fully understand the line of their duty and how to 
perform it. (Italics supplied). 

In Fair v. Floyd, (C. C. A. 3), 75 F. 2d 920, the trial 
court refused to charge on proximate cause. The Court 
reversed on that ground and said, p. 922: 

• • • In order for the jury intelligently and prop¬ 
erly to decide them (the issues), they should have been 
instructed on the law of proximate cause. In Delaware 
& Hudson v. Ket&, 233 F. 31, 35, 36, this Court dealing 
with the rule of law said: “Now we do not intimate 
that the subject should have been elaborately discussed 
in the charge, but unless the jury received adequate in¬ 
structions thereon they could neither know nor apply 
the rules of law that have thus been laid down for the 
federal courts. We cannot assume that the jury knew 
how to deal with the testimony, unless they were prop- 
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erly instructed, and the matter should have been ex¬ 
plained with sufficient clearness. ’ ’ Bare allusion to 

{ iroximate cause is not enough; jurors do not know the 
egal significance of the words, unfortunately, perhaps, 
inadvertently, the learned trial judge passed over the 
subject entirely. 

In Detroit City Gas Co. v. Syme, (C. C. A. 6), 109 F. 2d 
366, 369, the court pointed out that‘‘there was doubt that 
the appellants properly objected to the trial court’s charge 
on proximate cause but the court of appeals said that they 
thought it “necessary” to state their views thereon, “so 
that the error may not be repeated”. It appears that the 
trial court properly charged that the negligence of the de¬ 
fendant must be established as the proximate cause of the 
accident but in defining the meaning of proximate cause 
said to the jury: “If it is something without which the 
happening of the accident would not have happened then 
it is proximate cause. In other words if it did not exist the 
accident would not have existed.” Of that charge, the 
Court said: 

• • • This is but the statement of the rule of proxi¬ 
mate cause condemned in the argot of the law schools 
as the “if, but for” rule. It fails to distinguish be¬ 
tween efficient and inefficient causes; between remote 
and immediate causes; between circumstances that are 
causes and those that are mere conditions; and fails 
to admit of the possibility of an efficient intervening 
cause which, notwithstanding other causes, may come 
to be in some circumstances, the sole efficient cause of 
the accident , and so the proximate cause. Perhaps the 
phrase has been best illuminated in Milwaukee and St. 
Pawl By. Co. v. Kellogg , 94 U. S. 469, 475, 24 L. Ed. 
256: “It is generally held that in order to warrant a 
finding that negligence • • • l s the proximate cause 
of an injury, it must appear that the injury was the 
natural and probable consequence of the negligence or 
wrongful act, and that it ought to have been foreseen 
in the light of the attending circumstances. • # •. 
(Italics supplied). 
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Certainly “a probable cause” (meaning “any probable 
cause”) of an injury is neither the “sole efficient cause” 
of the injury, nor the “immediate, natural and probable 
consequence” of the injury, nor the “dominant cause”. 

Moreover, “probable cause” is the contradictory of 
“probable consequence”. 

Particularly, in view of the fact that none of the jurors 
in this case had ever served on any civil jury before this 
time, the trial court should have been certain that the jury 
understood that they could not speculate, guess or surmise 
as to the liability of the defendants. To the contrary, the 
Court refused to tell them that. The last sentence of De¬ 
fendants* request for instruction No. 3 would have enlight¬ 
ened the jury thereupon, but that part of the requested in¬ 
struction was abruptly denied. (App. 3, 91). 

The effect of the Court’s instruction respecting “prob¬ 
able cause” was to permit the jury to speculate and guess 
yet the Court refused to say to the jury that they could 
not “guess about the manner and cause” of Mr. Giacomo’s 
injury. 

Denial of that part of the Defendants’ requested Instruc¬ 
tion No. 3 added to the enormity of the error of the Court 
in its charge respecting “probable cause.” 

If for no other reason, this case should be reversed and 
remanded for new trial on these grounds. 

b. Plaintiff’s Instruction No. 3 

The court granted and charged the jury as requested in 
plaintiffs’ instruction No. 3, as follows: 

You are instructed as a matter of law that in deter¬ 
mining whose servant Sidney Bowers (operator of the 
bulldozer) was, you should consider the following fac¬ 
tors: 

Who paid his wages? 

Who hired him and who had the right to fire him? 

Who had the right to control his activities? 
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The sole question for the jury in this case was covered 
by the last question of that instruction. The first two 
questions had nothing to do with establishing the status of 
the operator of the bulldozer. Moreover, when the Court 
undertook to “enlarge upon” that instruction (App. 94), 
the Court misled and confused the jury as to the issue in 
this case. Western Marine & Salvage Co. v. Ball, above. 

c. Contributory negligence 

The defendants’ request for instruction No. 5 was de¬ 
nied. It was as follows: 

You are instructed that if you find from a fair pre¬ 
ponderance of the evidence that the defendants were 
guilty of negligence and you also find that Giacomo 
was guilty of negligence contributing to the accident, 
then your verdict must be for the defendants. 

First, we assert that, under the Workmen’s Compensa¬ 
tion Act of Virginia, defendants were entitled to rely upon 
the defense of contributory negligence of Mr. Giacomo. In 
Virginia Electric Co. v. Mitchell, 159 Va. 855, (164 S. E. 
800), an action against a third party under the Compen¬ 
sation Act, the court, after stating the facts relied upon to 
prove contributorv negligence of the employee, said, 159 
Va. 864: 

* * * Such being the case, contributory negligence 
was a question for the jury to decide. Roanoke Ry. & 
Electric Co. v. Korb, 155 Va. 296, 154 S. E. 550, 28 
A. L. R. 217, note. 

See also: Burchard v. Otis Elevator Co., 261 Mich. 142, 
147, 246 N. W. 419; Anzer v. Humes-Deal Co., 332 Mo. 432, 
439, 58 S. W. 2d 962; Steel Co. v. Concrete Pile Co., 141 Md. 
67,73,118 A. 279. 

Second, the defendants pleaded contributory negligence 
(App. 5, 7) and offered evidence tending to prove the con¬ 
tributory negligence of Mr. Giacomo (Mr. Harrison, App. 
62-64). Therefore, the defendants were entitled to have 
the jury instructed on contributory negligence. 
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Defendants’ instruction No. 5 certainly called the atten¬ 
tion of the court to the defense of contributory negligence, 
but the trial court did not explain it to the jury. 

Appended to plaintiffs instruction on proximate cause 
and on the scope of employment of the operator of the 
bulldozer, were the words “unless you find the plaintiff 
contributorily negligent. ’ ’ (App. 93,94). 

Such a statement, although it was made twice, was insuf¬ 
ficient to advise a jury, which had had no prior experience, 
as to either the meaning or effect of contributory negli¬ 
gence. 

The refusal of defendants’ request for instruction No. 5 
and the desultory manner in which the trial court treated 
that defense constitute reversible error. 

d. Refusal to Charge on Equilibrium of the Evidence 

In the closing argument to the jury, counsel for the de¬ 
fendants told the jury (1) that the burden of proof was 
on the plaintiff to prove its case by the preponderance of 
the evidence, (2) that the evidence of the plaintiff must out¬ 
weigh that of the defendants and (3) that if the evidence 
for both parties was evenly balanced, the verdict of the 
jury must be for the defendants. (App. 91-92). 

Before the court charged the jury he established the 
fact that not one of the jurors had had prior service on a 
civil jury. (App. 92). 

The Court then instructed the jury, (App. 92-93): 

Now, the attorneys in the case have the privilege of 
submitting to the Court their views on what the law is. 
Of course, sometimes the Court agrees with them in 
whole and sometimes in part and sometimes not at all. 
In this case, the counsel for the plaintiff and counsel 
for the defendant have offered certain instructions on 
the law and the Court has granted certain instructions. 
I will read you those instructions. 
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The Court did not charge on the burden of proof, pre¬ 
ponderance of the evidence or the effect of evenly balanced 
evidence. 

After the jury retired, counsel for defendants stated to 
the Court, (App. 98): 

Mr. Burnett. If the Court please, since Your Honor 
took the recess I asked the reporter to read over part 
of your instructions and I misunderstood what Your 
Honor said. I thought Your Honor said to the jury 
(that) what counsel had to say respecting the law was 
the law or something like that. 

In view of the fact that this is a new jury, I want to 
object further that Your Honor did not tell the jury 
about the burden of proof. 

After some colloquy between counsel and the Court, the 
jury was brought back to the Court room and the Court 
said to them, (App. 98-99): 

I am not sure that it is at all necessary for the Court 
to call the jury back. Certain of the counsel are of the 
opinion that the instructions that were read to the jury 
do not sufficiently state that the burden of proof, of 
course, in this case, as in any case, civil case, the bur¬ 
den of proof is upon the plaintiff. In other words, if 
you sue a person, you must show by the weight of the 
evidence that the person owes you money. Unless you 
do, the matter stands just as it stood before, that there 
is nothing to base a verdict on. In other words, the 
plaintiff must show by a preponderance of the evidence 
that he is entitled to a verdict at your hands. That 
means the testimony from the standpoint of the plain¬ 
tiff must be more satisfactory than the testimony on 
behalf of the defendant. 

You may retire. 

(Whereupon, the jury again retired to the jury 
room to resu me their deliberations.) 

MB. WILLIAMS: I do want to register for the 
record my objection to the additional instruction, be¬ 
cause I am of the opinion that was covered in Defend¬ 
ants ’ Instruction No. 3, and I think it is emphasized 
out of proportion. 
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MR. BURNETT: Your Honor did not say to the 
jury that if the evidence was evenly balanced — 

THE COURT: My goodness. You object to that? 
MR. BURNETT: Sure. 

THE COURT: AH right. 

The Court never did charge on the “even balance” of the 
evidence. 

In Stofer v. Dunham, et al., (Mo. App.), 208 S. W. 641, 
645, we find: 

We think, however, that instruction No. 4 should 
have been given, and, under the circumstances of this 
case as hereinbefore set forth, it was of vital import¬ 
ance. By it the jury were told that plaintiff could not 
maintain her case unless the greater weight of the 
credible evidence was with her, and that if the evi¬ 
dence was evenly balanced, her case must fail. * * * 
and the rule is that where the evidence is equally bal¬ 
anced the party having the burden of proof must fail. 
“Where a jury find that the evidence as to any fact 
essential to plaintiff’s right to recovery, and as to 
which the burden of proof rests upon him, is evenly 
balanced, or in equilibrium, the verdict must be for the 
defendant.” 10 R. C. L. 896. Defendants had the 
right to have the jury told this, and nowhere in the in¬ 
structions given were they so told. • * * 

For these reasons, we think that the refusal of in¬ 
struction No. 4 deprived defendant of a substantial 
right in the trial of the case, and that therefore the 
case must be reversed and remanded. 

In Brockman v. Metropolitan St, By. Co., (Sup. Ct. App. 
Term), 66 N. Y. S. 339, the trial judge, at the end of his 
charge, was requested by the defendant to charge “That if 
upon the whole case the evidence is equally balanced, either 
upon the question of defendant’s negligence or of the plain¬ 
tiff’s freedom from contributory negligence, it must find a 
verdict for the defendant.” 

The Court refused to so charge and exception was noted. 
The Court reversed saying: 
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• • • The proposition embodied in the request is 
a sound one, and should have been charged by the 
Court. Its refusal to do so is error, for which the 
judgment must be reversed. It is idle to say that 
the court had elsewhere in its charge, in effect, cov¬ 
ered this point. We have examined the charge with 
care, and find nothing in it which fairly supports 
such claim. It was an instruction of importance, 
pointing out to the jury what must be the inevitable 
result if they should find the evidence to be evenly bal¬ 
anced, and we cannot say that their verdict was not 
affected by the refusal of the court to charge as re¬ 
quested. (Italics supplied.) 

See also: Drena v. Travelers Ins . Co,, 183 N. Y. S. 439, 
440,192 App. Div. 703, where the charge on the equilibrium 
of the evidence was given, was assigned as error, but 
was approved. 

In Streator v. Lienbendorfer, 71 Ill. App. 625, 627, the 
Court said: 

The eighteenth instruction, containing the rule that 
if the evidence was found by the jury to be equally 
balanced — on the plaintiff’s case, the plaintiff can¬ 
not recover, is, we think, elementary, and should have 
been given, especially as the evidence was closely con¬ 
tested upon this point. The rule was correctly stated 
and peculiarly applicable to the issue in the case, 
and appellant was in a position to demand it to be 
given to the jury as an instruction from the court. 
The principles of these instructions were nowhere 
sufficiently or clearly expressed in the instructions 
given by the court to the jury, and it was, in our 
opinion, error to refuse them. (Italics supplied) 

In Ainsfield Co. v. Rasmussen, 30 Utah 453, 80 P. 1002, 
it appears that defendants requested the court to instruct 
the jury as follows: “The burden is upon the plaintiff to 
prove all of the material allegations of the complaint by 
a preponderance of the evidence, and if the plaintiff fails 
to prove all of those material allegations by such prepon¬ 
derance, or if the evidence is equally balanced, then your 
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verdict must be for the defendants, no cause of action.” 
That request was denied. 

The court did charge that “the burden of proof of sale 
of said goods to the defendant, as set out in the com¬ 
plaint, is upon the plaintiff,” and, after telling the jury 
about the affirmative defense in the answer to the com¬ 
plaint, the trial court told the jury that the burden of 
proving that allegation “by the preponderance of the evi¬ 
dence” was on defendant. The court told the jury that: 
“By a preponderance of the evidence is meant the greater 
weight of the evidence; that which is more convincing 
of its truth.” The Appellee urged that those statements 
of the trial court were sufficient. However, the case was 
reversed for refusal of the appellant’s requested instruc¬ 
tion. The court held that the charge of the trial court 
was inadequate, and said, (30 Utah 460): 

* • • We are of the opinion that the defendant was 
entitled to have the request for an instruction embody¬ 
ing the same principles, given to the jury, and that 
it was error for the court to refuse. 

See also: Wheeler v. McGuire, Scoggins & Co., 86 Ala. 
398, 406, 550, 190, 2 L. R. A. 808; Wall v. Bill, 1 B. Mon. 
(40 Ky.) 290,291,36 Am. Dec. 578. 

The case at bar is the first occasion in the many years 
of experience of both counsel for appellant, that a request 
for charge on the even balance of the evidence was ever 
refused by a trial court in this jurisdiction. To the con¬ 
trary such an instruction is usually given by the trial court 
sua sponte. It is, if possible, a “by-word” of the court. 
It is a “stock” instruction usually given in every civil 
case. 

It was reversible error to refuse to charge on all of the 
essential elements of “burden of proof” as thus re¬ 
quested. 
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THE JUDGMENT IS VOID 

We have heretofore shown that, in order to establish 
the fact that it was a proper party plaintiff, that is, a 
subrogee, the Liberty Mutual had to prove either that an 
award of compensation had been made to Mr. Giacomo, 
or that Liberty Mutual had paid some compensation bene¬ 
fits to or on account of Mr. Giacomo. Aside from the 
failure to prove either fact, the total absence of any 
evidence to the effect that Liberty Mutual had paid any 
compensation benefits either to or for Mr. Giacomo pre¬ 
cludes the entry of any valid judgment in this case. The 
judgment entered herein by the Court was void. 

This action was brought by the Liberty Mutual Insur¬ 
ance Company as subrogee of Mr. Giacomo under the pro¬ 
visions of Sec. 1887(12) of the Workmen’s Compensation 
Act of Virginia (App. to Br. of App. 4-6). The provisions 
of that section and the construction thereof by the Su¬ 
preme Court of Appeals of Virginia were and are bind¬ 
ing on the trial court and this Court, respectively. 

Section 1887(12) of the Virginia Code is the result 
of reenactments and amendments of the first Workmen’s 
Compensation Act of Virginia. Originally, the Act con¬ 
sisted of only one paragraph, known as Section 12, Vir¬ 
ginia Laws, 1918, p. 637. 

Sec. 12 was re-enacted and amended in 1920, 1924, 1930, 
1932 and finally in 1936, (App. to Br. 1-4). 

The Act of 1920, (App. to Br. 1) is quite similar to Sec. 
1887(12), (App. to Br. 4): 
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Act of 1920 
First paragraph 
Second paragraph 

Third paragraph 


Fourth paragraph 


Fifth paragraph 


Sec. 1887(12) 

Same 

First sentence of second 
paragraph. 

Second and third sen¬ 
tences of second 
paragraph. 

Same as third paragraph 
except proviso clause 
leaves out the following 
words in parentheses: 
“provided, however, 
nothing herein shall be 
construed as conferring 
upon (insurance car¬ 
riers) any other or fur¬ 
ther rights ’ ’ etc. 

The Fourth paragraph 
of Sec. 1887(12) is dis¬ 
cussed hereafter, 
same 


In order to arrive at a correct conclusion as to the 
effect of the Fourth paragraph of Sec. 1887(12), we must 
revert to the Acts of 1920,1924 and 1930. 


The first paragraph of the Act of 1920 (App. to Br. 1) 
limited the recovery of an employer to the benefits of 
the Compensation Act. The first paragraph of the Act 
of 1924 (App. to Br. 2-3) enlarged the rights of the em¬ 
ployee by the proviso clause therein, which permitted the 
“employee, his personal representaive or other person” 
to sue a third party. 

The first paragraph of the Act of 1930 (App. to Br. 3) 
reenacted the first paragraph of the Act of 1924. The sec¬ 
ond paragraph of the Act of 1930 (App. to Br. 3-4), pro¬ 
vided that where the “employee, his personal representa¬ 
tive or other person” sued a third party “the court shall, 
on petition or motion of the employer, at any time before 
verdict ascertain the amount of expenses for medical, sur¬ 
gical and hospital attention and supplies, and funeral ex- 
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penses, incurred by the employer under this act, and in 
the event of judgment against such person other than the 
employer, the court shall in its order require that the 
judgment debtor pay such expenses of the employer so 
ascertained by the court out of the amount of the judg¬ 
ment, so far as sufficient. ,, 

The Act of 1932 (App. to Br. 4) re-enacted all of the 
paragraphs of the Act of 1930 and added a sixth para¬ 
graph providing that an employee could receive the 
amount of any recovery against a third party, less com¬ 
pensation benefits paid or payable; that sixth paragraph 
does not appear in Sec. 1887(12). However the substance 
thereof does appear therein by implication. 

We reach that conclusion from the various changes made 
by the legislature in the Compensation Act. 

In the Act of 1930, (App. to Br. 3), the amendment 
provided that 

• • • in event of judgment against such (third) per¬ 
son other than the employer, the Court shall in its 
order require that the judgment debtor (the third 
party) pay such expenses of the employer so ascer¬ 
tained by the court out of the amount of the judg¬ 
ment, so far as sufficient. (Italics supplied). 

If the Court complied with that Act, the question of 
who was to receive the “full amount’’ of the judgment 
and to enter satisfaction therefor was still open. If the 
third party (judgment debtor) paid the full amount of 
the judgment to the employee, the latter could not legally 
enter a satisfaction for the share due the employer or in¬ 
surance carrier. Again, if the third party paid the “full 
amount” judgment to an impecunious employee and that 
employee kept or spent the entire sum and thus refused 
or was unable to turn over to the employer or insurance 
carrier either (1) its adjudicated expenses and out of 
pocket weekly compensation payments or (2) the adjudi- 
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cated future and not-yet-due weekly compensation pay¬ 
ment, — could the employer or insurance carrier make the 
third party (judgment debtor) pay them again? 

If the third party (judgment debtor) paid the “full 
amount” of the judgment to the employer or the insur¬ 
ance carrier, the same questions would again arise respect¬ 
ing the rights of, and the payments to, the employee. 

The amendment to the Act of 1932 was a complete 
answer to all of those questions. It was as follows: 

Provided, however, that nothing herein contained 
shall prevent the employee or his personal representa¬ 
tive from receiving the full amount of any recovery 
against a third party less the amount of compensa¬ 
tion paid or payable and other expenses provided for 
in this act. (Italics supplied). 

Under that Act the third party, (judgment debtor) could 
then pay each party his or its aliquot share, per order of 
court, upon praecipe for satisfaction thereof. 

The Act of 1932 was not re-enacted in Sec. 1887(12) 
because the fourth paragraph of the latter section was 
amended so as to take the place of the Act of 1932. That 
fourth paragraph provided that, “In any such action by 
such employee, his personal representative or other per¬ 
son’’ (the insurance carrier), in event of judgment against 
the third party, the trial court “shall ascertain” the 
amount due the employer or insurance carrier and in its 
order “require that the judgment debtor” (third party) 
“pay such expenses of the employer” (or its subrogee) 
“so ascertained by the court out of the amount of the 
judgment, so far as sufficient, and the balance, if any, to 
the judgment creditor.” 

It follows that the provisions of Sec. 1887(12) are sub¬ 
stantially the same as the provisions of the Act of 1932. 
Therefore, what was said by the court in Virginia Electric 
Company v. Mitchell, below, is equally applicable to the 
present case. 
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Virginia Electric Power Company v. Mitchell, 159 Va. 
855, (164 S. E. 800, 167 S. E. 424), an action controlled by 
the Act of 1932 was by an insurance carrier against a 
third party (159 Va. 866-7). The jury returned a verdict 
for the employee in the sum of $1,500. The court reversed 
and remanded the case “for the insurance company to 
prove the amount of compensation it has paid, or is liable 
to pay, to or on behalf of the employee under the Work¬ 
men’s Compensation Act.” 

On rehearing, the Court said, 159 Va. 868, (167 S. E. 
424): 


A rehearing in this case was granted for fear that 
some expression in the original opinion might be con¬ 
strued to deny to the plaintiff in the trial court recov¬ 
ery for reasonable expenses and attorney’s fee in¬ 
curred. 

Subsection 12 of Section 1887 of the Code (Work¬ 
men’s Compensation Act), prior to the 1932 amend¬ 
ment (chapter 279), as construed in Horsman v. Rich¬ 
mond\, F. <& P. R. Co., 155 Va. 934, 157 S. E. 158; Wil¬ 
liamson v. Wellman, 156 Va. 417, 158 S. E. 777; and 
Tyler Corporation v. Evans, 156 Va. 576,159 S. E. 393, 
provided that when an employee, injured by the negli¬ 
gent act of a party other than the employer, elected 
to accept an award under the act, he was forever 
barred from any recovery from the tort feasor. The 
acceptance of the award constituted an assignment of 
the right of action to his employer or the insurance 
carrier. If in such action, instituted for the benefit of 
the employer, or carrier, against the tort feasor, the 
amount of damage suffered by the injured employee 
and allowed by the jury exceeded the sum the em¬ 
ployer was required by the act to pay the employee, 
he (the employer or carrier) is permitted reimburse¬ 
ment for reasonable expenses and attorney’s fees in¬ 
curred. In no event, however, should the award, the 
expenses and the attorney’s fee exceed the damage suf¬ 
fered by the employee or allowed by the jury. These 
items are expressly named in the fourth paragraph of 
subsection 12. Horsman v. R. F. <& P. R. Co., supra; 
Tyler Corp. v. Evans, supra; and N. <& W. Ry. Co. v. 
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Fans, 156 Va. 205,157 S. E. 819, held that the injured 
employee, when he has elected to accept compensa¬ 
tion under the act, is limited to the amount fixed 
thereby. The case of Williamson v. WeUman, supra, 
limited the amount the employer might recover to the 
sums paid, or which he was liable to pay, the injured 
employee, plus reasonable expenses and attorney's 
fee, if incurred. 

If, in the judgment of the jury, the damages suf¬ 
fered by the employee exceeded these sums, the tort 
feasor was, to the amount of the excess, benefited by 
the act. 

The jury, in the case at bar, found the amount of 
damages suffered by Mitchell to be $1,500, but the 
record does not reveal the amount of the award, the 
expenses and attorney's fee incurred by the plain¬ 
tiff below. For that reason, final judgment could not 
be entered in this court, and the judgment was, and is, 
reversed, with directions to ascertain these facts. 

It is useless to discuss the matter further, for by 
the 1932 amendment to the act it seems that in such 
actions instituted by or for the benefit of an employer 
or carrier, the injured employee, or his personal rep¬ 
resentative, is entitled to “the full amount of any 
recovery against a third (negligent) party less the 
amount of compensation paid or payable and other 
expenses provided for in this act," and, to that extent 
at least, the legislature intended to modify the de¬ 
cisions in the cases cited. 

While we think the plaintiff in error has substan¬ 
tially prevailed, within the meaning of the Code, sec¬ 
tion 3528 (see Douglas Land Co. v. T. W. Thayer Co., 
113 Va. 239, 74 S. E. 215), and hence is entitled to re¬ 
cover its cost in this court, in ascertaining the reason¬ 
ableness of the attorney's fee the trial court or jury 
should consider the work involved in the preparation 
and presentation of the case in this court. 

With this addendum we adhere to the former opin¬ 
ion, and for the reasons stated the judgment of the 
trial court is reversed and the case remanded for 
the purposes herein stated. 

An extract from the opinion of the Court in NobUn v. 

Randolph Corp., 180 Va. 345, 23 S. E. 2d, 209, is set forth 
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in the appendix to this Brief, p. 7, wherein the Court re¬ 
viewed the history and effect of the various Workmen’s 
Compensation Acts in Virginia. 

Now, it may be asked, how can such a judgment as was 
entered herein affect the defendants? 

First, under such a judgment, could the defendants pay 
the face amount of the judgment to the Liberty Mutual? 
No, because a satisfaction of the entire judgment from 
Liberty Mutual would not satisfy the claim of Mr. Giacomo 
to the unknown and undetermined u balance” due him 
under Sec. 1887(12). Conversely, the defendants could 
not pay the judgment to Mr. Giacomo, because he could 
not give a satisfaction for the entire judgment and, in no 
event, could the defendants pay part of the judgment to 
the insurance carrier and part of it to Mr. Giacomo, be¬ 
cause the relative shares due either have not been estab¬ 
lished. The provisions of Sec. 1887(12) have not been 
complied with. 

Second, we have another answer to the question in the 
case of Bethlehem Steel Co. v. Raymond Concrete Pile 
Co., 141 Md. 67, (118 A. 279). In that case the Steel 
Company brought a suit for the use of the insurance car¬ 
rier, a widow and infant children against the Pile Com¬ 
pany, a third party, for damages resulting from the death 
of an employee. The section of the Workmen’s Compen¬ 
sation Act of Maryland under which this action was 
brought, first provided for bringing an action against a 
third party by an employer to the use of an insurance 
carrier, and continued as follows, (141 Md. 87): 

• * • provided, however, if damages are recovered 
in excess of the compensation already paid or awarded 
to be paid under this article, then such excess shall 
be paid to the injured employee or, in case of death, 
to his dependents, less the employer’s expenses and 
costs of action. 
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There was a verdict and judgment entered thereon “in 
favor of the plaintiff for thirty thousand dollars, appor¬ 
tioned as follows: Mary Graffns, widow, $18,000, and 
$2,000 to each of six children of Edward Graffns/’ (141 
Md. 73). By this verdict, the insurance carrier ot em¬ 
ployer received nothing. Respecting this verdict, the Court 
said, (141 Md. 88): 

* • • the first prayer instructed the jury that if 
they found the facts set out in it, then their verdict 
should be for the plaintiff — yet there is nothing 
whatever in the prayer calling upon the jury to find 
what was absolutely necessary, regardless of other 
questions of fact, viz., as to the award against the em¬ 
ployer and insurer, in order to entitle the plaintiff to 
recover. Then when we come to the second prayer, 
it is like one in a suit brought under Lord Campbell’s 
Act, and as a result, the verdict of the jury was not 
for what the plaintiff or insurer had a right to re¬ 
cover, and then any excess for the dependents, but 
wholly and only for the damages sustained by the de¬ 
pendents for the death of Graffus — the whole amount 
being apportioned between the widow and children 
and judgment entered accordingly. It may be said 
that the defendant” (third party) “cannot complain 
of that, but it certainly has a right to complain of a 
verdict for thirty thousand dollars in favor of a widow 
and children when, under no circumstances, were they 
entitled to more them the excess over the award and 
the employer’s expenses and costs of action. (Italics 
supplied). 

The case was reversed because of that verdict and judg¬ 
ment. 

(In Passapae v. Oehring, 141 Md. 60,118 A. 130, decided 
the same day as the Bethlehem Steel case, the Court held 
that the failure of the jury to apportion a verdict, in a case 
of death by wrongful act, was not reversible error, because 
no injury to the defendant was shown.) 

In Clough & Malloy v. Shilling, 149 Md. 189, 197 (131 
A. 343, 346), the action was instituted by the widow of a 
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deceased employee, individually, and as next friend of 
her four children by the deceased, and to the nse of the 
insurance carrier which had paid compensation benefits 
under an award therefor, against Clough & Molloy, Inc., 
a third party. The jury returned a verdict for $15,000, 
apportioning it to the insurance carrier for its costs and 
expenses and the balance among the widow and children 
individually. The court held the verdict and judgment 
good, pointing out (1) that the judgment was for the in¬ 
surance carrier, for its award, costs and expenses, and the 
“excess over the award” was divided among the widow 
and children and (2) that the compensation act had been 
amended since the prior case and permitted division of 
the excess over the award in the form provided by Lord 
Campbell’s Act, namely, apportioned among the decedent’s 
dependents. (149 Md. 197, 198). The Court quoted from 
Bethlehem Steel Co. Case, as above, and then said, (141 
Md. 198): 

• • • It will be seen that this Court did not con¬ 
demn the form of verdict” (in the Bethlehem Steel 
Case) “because it was an apportioned verdict, but be¬ 
cause in the apportionment the whole amount of the 
verdict was apportioned to the dependents of the de¬ 
ceased, without regard to the insurer against whom 
compensation had been awarded; and it was held that 
a verdict making such an apportionment was invalid 
for the reason that the dependents, under the provi¬ 
sions of the statute as it then stood, in no event were 
entitled to more than the balance remaining after the 
insurer was reimbursed for the amounts paid by it 
under the award, costs and expenses . (Italics sup¬ 
plied). 

See also: Barrett v. Indemnity Ins . Co n 152 Md. 203, 
259,136 A. 542,544. 

But we have seen that the fourth paragraph of Sec. 
1887(12) provides for third party action and also pro¬ 
vides that in the event of verdict against the third party 
the judgment shall be for the “expenses of the employer 
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• • • out of the amount of the judgment, so far as suf- ‘ 
fieient, and the balance , if any, to the judgment creditor.” 

For all intents and purposes, the Maryland and Virginia 
statutes are identical insofar as the requirement that the 
judgment be first for the costs and expenses of the insur¬ 
ance carrier and the “balance” or “excess” to the em¬ 
ployee or his dependents. 

Consequently the verdict and judgment in this case are 
invalid, void and of no effect. 

CONCLUSION 

This case should be remanded with directions to the 
trial court to enter a judgment for the defendants, not¬ 
withstanding the verdict. Failing that, the Court should 
reverse and remand this case for a new trial 

Respectfully submitted, 

Charles W. Abth, 

Albee Building, 

Joins - H. Burnett, 

600 F Street, N. W. * 
Washington, D. C. 


Attorneys for Appellants 
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APPENDIX 

STATUTES INVOLVED 

Under the first Workmen’s Compensation Act of Vir¬ 
ginia, (Virginia Laws, 1918, p. 637) there was no pro¬ 
vision for subrogation of the rights of the employee to 
the employer or insurance carrier. Section 12 of that Act 
simply limited the right of recovery of an employee for 
injuries received in his employment to the benefits of 
that Act. 

All of the subsequent acts respecting subrogation have 
been amendments of Sec. 12. 

Virginia Laws, 1920, 256, an Act to amend and re-enact 
Sec. 12, provided: 

The rights and remedies herein granted to an em¬ 
ployee where he and his employer have accepted the 
provisions of this act respectively to pay and accept 
compensation on account of personal injury or death 
by accident shall exclude all other rights and remedies 
of such employee, his personal representative, parents, 
dependents or next of kin, at common law or other¬ 
wise on account of such injury, loss of service or 
death. 

The making of a lawful claim against an employer 
for compensation under this act for the injury or 
death of his employee shall operate as an assignment 
to the employer of any right to recover damages 
which the injured employee or his personal representa¬ 
tive or other person may have against any other 
party for such injury or death, and such employer 
shall be subrogated to any such right and may enforce, 
in his own name or in the name of the injured em¬ 
ployee or his personal representative, the legal liabil¬ 
ity of such other party. 

The amount of compensation paid by the employer 
or the amount of compensation to which the injured 
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employee or his dependents are entitled shall not be 
admissible as evidence in any action brought to re¬ 
cover damages, but any amount collected by the em¬ 
ployer under the provisions of this section in excess 
of the amount paid by the employer or for which he 
is liable shall be held by the employer for the benefit 
of the injured employee or other person entitled 
thereto, less such amounts as are paid by the employer 
for reasonable expenses and attorney’s fees. Pro¬ 
vided, that no compromise settlement shall be made 
by the employer or insurance carrier in the exercise 
of such right of subrogation without the approval of 
the industrial commission and the injured employee 
or the personal representative or dependents of the 
deceased employee being first had and obtained. 

Where any employer is insured against liability for 
compensation with any insurance carrier, and such 
insurance carrier shall have paid any compensation 
for which the employer is liable or shall have as¬ 
sumed the liability of the employer therefor, it shall 
be subrogated to all the rights and duties of the em¬ 
ployer, and may enforce any such rights in its own 
name or in the name of the injured employee or his 
or her personal representative, provided, however, 
nothing herein shall be construed as conferring upon 
insurance carriers any other or further rights than 
those existing in the employer at the time of the 
injury to his employee, anything in the policy of 
insurance to the contrary notwithstanding. 

Nothing in this act contained shall be construed to 
make, for the purposes of this act, the employees of 
an independent contractor the employees of the per¬ 
son or corporation employing or contracting with such 
independent contractor. 

Virginia Laws, 1924, p. 478, An Act to amend and re¬ 
enact Section 12, was as follows: 

The rights and remedies herein granted to an em¬ 
ployee where he and his employer have accepted the 
provisions of this act, respectively, to pay and accept 
compensation on account of personal injury or death 
by accident, shall exclude all other rights and remedies 
of such employee, his personal representative, parents, 
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dependents or next of kin, at common law or other¬ 
wise, on account of such injury, loss of service or 
death. Provided, however, that where such employee, 
his personal representative or other person may have 
a right to recover dafnages for such injury, loss of 
service or death from any person or persons other 
than such employer, he may institute an action at 
law against such third person or persons before an 
award is made under this act and prosecute the same 
to its final determination, but either the acceptance of 
an award hereunder, or the procurement of a judg¬ 
ment in an action of law, shall be a bar to proceeding 
further with the alternate remedy; 

[Next portion deals with rights growing out of in¬ 
juries and death of minors.] 

The acceptance of an award under this act against 
an employer for compensation for the injury or death 
of an employee shall operate as an assignment to the 
employer of any right to recover damages which the 
injured employee or his personal representative or 
other person may have against any other party for 
such injury or death, and such employer shall be 
subrogated to any such right and may enforce, in his 
own name or in the name of the injured employee 
or his personal representative, the legal liability of 
such other party. If the injured employee, his per¬ 
sonal representative or other person entitled so to do 
has made a claim under this act against his employer, 
and has not proceeded against such other party, the 
employer may, in order to prevent the loss of his 
rights by the passage of time, institute such action 
prior to the making of an award hereunder. 

[The Third and Fourth paragraphs of this Act are 
identical with the Third and Fourth paragraphs of 
the Act of 1920. The fifth paragraph of the Act of 
1920, was omitted from this Act.] 

By the Act of March 20, 1930, Virginia Laws, 1930, pp. 
405-6, the first paragraphs of the Act of 1924 became the 
first paragraph of this Act. The second paragraph of this 
act was new. It is as follows: 

In any such action by such employee, his personal 
representative or other person against any person 
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other than the employer, the Conrt shall, on petition 
or motion of the employer at any time prior to ver¬ 
dict, ascertain the amount of expenses for medical, 
surgical and hospital attention and supplies, and fu¬ 
neral expenses, incurred by the employer under this 
act, and in event of judgment against such person 
other than the employer, the Court shall in its order 
require that the judgment debtor pay such expenses 
of the employer so ascertained by the Court out of the 
amount of the judgment, so far as sufficient. 

[The third, fourth and fifth paragraphs of this 
Act are the second, third and fourth paragraphs of 
the Act of 1924.] 

The Act of 1932, Virginia Laws, 1932,485, re-enacted the 
first five paragraphs of the Act of 1930 (the Act of 1930 
was a re-enactment of the four paragraphs of 1924 and 
the new paragraph of 1930) and added this sixth para¬ 
graph: 

Provided, however, that nothing herein contained 
shall prevent the employee or his personal representa¬ 
tive from receiving the full amount of any recovery 
against a third party less the amount of compensa¬ 
tion paid or payable and other expenses provided for 
in this Act. 

Section 1887(12) of the present Virginia Code, (Act of 
1936), is the Act which governs the case at bar is as fol¬ 
lows: 


The rights and remedies herein granted to an em¬ 
ployee where he and his employer have accepted the 
provisions of this act respectively to pay and accept 
compensation on account of personal injury • • • 
shall exclude all other rights and remedies of such 
employee • * • at common law or otherwise on 
account of such injury, loss of service or death. 

The making of a lawful claim against an employer 
for compensation under this act for the injury or 
death of his employee shall operate as an assignment 
to the employer of any right to recover damages which 
the injured employee or his personal representative 
or other person may have against any other party for 



5 


such injury or death, and such employer shall be sub¬ 
rogated to any such right and may enforce, in his own 
name or the name of the injured employee or his per¬ 
sonal representative, the legal liability of such other 
party. The amount of compensation paid by the 
employer or the amount of compensation to which the 
injured employee or his dependents are entitled shall 
not be admissible as evidence in any action brought to 
recover damages, but any amount collected by the 
employer under the provisions of this section in excess 
of the amount paid by the employer or for which he is 
liable shall be held by the employer for the benefit of 
the employee or other person entitled thereto, less 
such amounts as are paid by the employer for reason¬ 
able expenses and attorney’s fees. Provided, that no 
compromise settlement shall be made by the employer 
or insurance carrier in the exercise of such right of 
subrogation without the approval of the Industrial 
Commission and the injured employee or dependents 
of the deceased employee being first had and ob¬ 
tained. (Italics supplied.) 

Where an employer is insured against liability for 
compensation, with an insurance carrier, and such in¬ 
surance carrier shall have paid any compensation for 
which the employer is liable or shall have assumed the 
liability of the employer therefor, it shall be subro¬ 
gated to all the rights and duties of the employer, and 
may enforce any such rights in its own name or in 
the name of the injured employee or his or her per¬ 
sonal representative; provided, however, nothing 
herein shall be construed as conferring any other or 
further rights than those existing in the employer at 
the time of the injury to his employee, anything in the 
policy of insurance to the contrary nothwithstanding. 
(Italics supplied.) 

In any such action by such employee, his personal 
representative or other person against any person 
other than the employer, the Court shall, on petition 
or motion of the employer at any time prior to verdict, 
ascertain the amount of expenses for medical, surgical 
and hospital attention and supplies, and funeral ex¬ 
penses, incurred by the employer under the pro¬ 
visions of this act, and in event of judgment against 
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such person other than the employer, the Court shall 
in its order require that the judgment debtor pay 
such expenses of the employer so ascertained by the 
Court out of the amount of the judgment, so far as 
sufficient, and the balance, if any, to the judgment cred¬ 
itor. (Italics supplied.) 

Nothing in this Act shall be construed to make, for 
the purpose of this Act, the employees of an independ¬ 
ent contractor the employees of the person or corpora¬ 
tion employing or contracting with such independent 
contractor. 

The first paragraph of this Act is substantially the same 
as the first paragraph of the Act of 1920. 

The first sentence of the second paragraph of this Act 
is the same as the second paragraph of the Act of 1920. 
The remainder of this second paragraph is the same as the 
third paragraph of the Act of 1920. 

The third paragraph of this Act is the same as the 
fourth paragraph of the Act of 1920, except that this Act 
struck out the words 1 * upon insurance carriers” in the 
proviso clause which were in the Act of 1920 after the word 
“conferring.” 

The fourth paragraph of this Act is the same as the 
Amendment to the Act of 1930, except that the words “and 
the balance, if any, to the judgment creditor” at the end 
of the paragraph were not in the Act of 1930. 

The fifth paragraph is the same as the last and fifth 
paragraph of the Act of 1920. 
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NOBLIN V. RANDOLPH CORP. 

In Noblin v. Randolph Corp., 180 Va. 348, 23 S. E. 

2d 209, the Court said: 

The dominant qnestion presented is whether an un¬ 
satisfied judgment obtained by an injured employee 
against a negligent third party constitutes a bar to 
compensation from the employer for the same in¬ 
juries. C349) 

The answer to this question is found in the con¬ 
struction of the 1936 amendment to section 12 of the 
Workmen’s Compensation Act. The General Assem¬ 
bly of Virginia has amended this section five times 
since 1918, when the cat was originally adopted. 

As first enacted, the section read: ‘‘The rights 
and remedies herein granted to an employee where 
he and his employer have accepted the provisions of 
this act respectively to pay and accept compensation 
on account of personal injury or death by accident 
shall exclude all other rights and remedies of such 
employee, his personal representative, parents, de¬ 
pendents or next of kin, at common law or otherwise 
on account of such injury, loss of service or death.” 

The provisions of this section, construed with the 
entire act, define the relations existing between an 
employee and an employer. The relations of an em¬ 
ployee to other parties are not mentioned The em¬ 
ployee is denied the right to proceed against the em¬ 
ployer, when the relation of master and servant exists, 
to recover damages for an accidental injury in any 
forum other than the Industrial Commission. Under 
this section, an employee who happened to be injured 
by the negligence of a third party while in and about 
the master’s business, could claim compensation from 
his employer and also proceed in a common law action 
for the recovery of full damages from such third 
party. In such an event, an employee could obtain 
a double recovery for the same injuries. 

This section was amended in 1920 for the purpose 
of eliminating the possibility of such double recovery. 
This amendment retained all of section 12 as it was 
originally enacted and added three new paragraphs. 
The first new paragraph provided that the mere mak- 


8 


ing of a lawful claim against an employer consti¬ 
tuted an assignment pro tanto of the amount of liabil¬ 
ity created on the employer by the Act. All excess, 
over and above the stated amount of liability, re¬ 
mained the property of the injured employee. The 
statute expressly directed the employer to hold such 
excess, when recovered by him, for the benefit of the 
injured employee or (*350) his beneficiaries named in 
the act. The second new paragraph conferred upon 
an insurance carrier, who complied with certain con¬ 
ditions, the same rights and liabilities given an em¬ 
ployer. The third new paragraph dealt with matters 
not germane to the question now under consideration. 

The 1924 amendment made substantial changes in 
this section. Many of these changes were retained in 
the 1930 and 1932 amendments. However, the 1936 
amendment, which is now in force, re-enacted the 
same provisions found in the 1920 amendment without 
substantial change. For this reason, the construction 
heretofore placed on the 1920 amendment by this court 
is vital to the determination of the question. 

In Smith v. Virginia By., etc., Co., 144 Va. 169, 176, 
131 S. E. 440, the facts were that one Stratton, while 
performing a mission for the Virginia Railway and 
Power Company, was injured through the negligence 
of one Smith. Stratton, as an employee of the Vir¬ 
ginia Railway and Power Company was paid compen¬ 
sation under the Workmen’s Compensation Act 
Later, he instituted an action at law against Smith. 
More than a year after the date of injury Smith 
claimed that Stratton was barred from maintaining 
the action against him because he elected to accept 
an award from his employer. Thereupon Stratton 
offered to amend his declaration by stating that the 
action was brought in his name for the benefit of the 
Virginia Railway and Power Company. This amend¬ 
ment to the pleading was allowed and was the basis 
of one of the errors assigned. Speaking to the point, 
Judge Prentis said: “The contention is that Stratton 
could not maintain the action because of the first clause 
of section twelve of the act, heretofore quoted. That 
clause, however, refers only to the remedy of an em¬ 
ployer against his employer, and it is only his right 
to sue his employer for damages which is barred by 
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the acceptance of compensation under the act. No 
argument to support this conclusion is necessary, as it 
seems to us, because he who runs may read it in the 
statute. 

“The next clause of the section quoted refers to an 
entirely different right, and subrogates the employer 
who has paid (*351) compensation to his employee 
under the act to the right to enforce any legal liability 
against such other party as may be liable for damages 
for the injury. The employer is not only subrogated 
to any such right of the employee to enforce any such 
legal liability against another, but the statute in ex¬ 
press terms provided that he may enforce it ‘in his 
own name or in the name of the injured employee, or 
his personal representative. ’ ” 

* • • 352: 

“The amendment which the court allowed, while not 
necessary, may have been appropriate. It was only 
because the defendant directed attention to the stat¬ 
ute, and that the Virginia Railway and Power Com¬ 
pany had been thereby subrogated to the rights of 
the plaintiff to the extent of the compensation which 
it had paid him, that the amendment was allowed. 
This was not the institution of a new action and was 
germane. It follows from this that the plea of the 
statute of limitations was properly rejected.” 

(1) Again this court, speaking through Judge 
Holt, in Chesapeake, etc., By. Co. v. Palmer, 149 Va. 
560, 140 S. E. 831, quoted at length from the Smith 
case, supra, and, in addition, said: “Into the con¬ 
struction of every act must be read the purpose of 
the legislature, and that underlying purpose in this 
instance was to give relief to workmen. This relief 
in the nature of things had to be charged against the 
employer. Section 12 of the original act of 1918 
(Act 1918, c. 400) consisted only of what is now the 
first paragraph of that section as amended by the Acts 
of 1920. It said that an employee who had received 
compensation under this act from his employer should 
not thereafter sue him — a declaration manifestly just. 

“It soon became apparent that an employer might 
be mulcted in compensation who was no wise at fault. 
The right of the employee to sue the wrongdoer had 
not been affected, and it was then possible for him 
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to duplicate his recovery and to secure damages from 
two sources. Such a situation called for relief, it was 
given in the amendment in 1920, and written into the 
second paragraph of section 12. It gave to the em¬ 
ployer the right to recover from the wrongdoer what¬ 
ever he had actually had to pay, and it took from the 
employee the right pro tanto to a double recovery, 
but beyond this it left the employee’s right to recover 
as it was before.” (Italics supplied.) See Southern 

R. Co. v. United States Cos. Co., 136 Va. 475,118 S. E. 
266; Humphrees v. Boxley Bros. Co., 146 Va. 91, 135 

S. E. 890,46 A. L. R. 1427. 

Section 12 of the act, as it stood in 1920, was con¬ 
strued by this court to mean that in the event an em¬ 
ployee had been (*353) injured by the negligence of 
a third party and had accepted compensation, then 
either the employer or the employee had a right to 
maintain an action against such party for the full 
amount of the damages sustained. The employer was 
limited in his recovery to the amount that he had 
paid or was liable to pay under the act, and the em¬ 
ployee entitled to all in excess thereof. As Judge 
Holt said: 4 ‘It gave to the employer the right to 
recover from the wrongdoer whatever he had actually 
had to pay, and it took from the employee the right 
pro tanto to a double recovery, but beyond this it left 
the employee’s right to recover as it was before” the 
1920 amendment. 

The 1924 amendment was adopted before the opin¬ 
ions in the Smith and Palmer cases were published. 
The pertinent change in the statute was couched in 
this language: “• • * provided, however, that 
where such employee, his personal representative or 
other person may have a right to recover damages for 
such injury, loss of service or death from any person 
or persons other than such employer, he may institute 
an action of law against such third person or persons 
before an award is made under this act and prosecute 
the same to its final determination, but either the ac¬ 
ceptance of cm award hereunder, or the procurement 
of a judgment in cm action at law, shall be a bar to 
proceeding further with the alternate remedy.; • • 
(Italics supplied.) 
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This provision was first construed in Horsman v. 
Richmond F n etc. R. Co., 155 Va. 934, 157 S. E. 158. 
The facts were that Horsman, an employee of the 
Fruit Growers Express Company, while in the scope 
and course of his employment, was injured by the 
alleged negligence of the railway company. He ac¬ 
cepted compensation from his employer and then insti¬ 
tuted an action at law to recover damages for per¬ 
sonal injuries sustained by the alleged negligence of 
the third party. The defendant, in a special plea, 
alleged that the injured employee had accepted com¬ 
pensation from his employer and that that fact, under 
subsection 12 of the Workmen’s Compensation Act as 
amended in 1924, barred him from maintaining the 
action. Thereupon the plaintiff offered (*354) to 
amend his declaration by stating that the action was 
instituted in his name for the benefit of the Fruit 
Growers’ Express Company and the insurance carrier. 
This was the procedure followed and aproved in the 
Smith case. However, the trial court rejected the 
plaintiff’s offer to amend the declaration and sus¬ 
tained defendant’s plea. 

This court, speaking through Mr. Justice Browning, 
said: “The plaintiff, to sustain his contention that 
the said ruling of the court was erroneous, cited a 
number of cases from other states, but appeared to 
rely chiefly upon the case of Smith v. Virginia Ry. 
etc. Co., 144 Va. 169, 131 S. E. 440, 442. The decision 
of the court in that case was based upon the statute 
as it then existed. It was controlled by the provisions 
of section 12 of the Workmen’s Compensation Act then 
in force and effect (Acts of 1920, page 256, chapter 
176). We have no criticism of the decision. It was 
patently sound and founded in good reason, but this 
statute was amended by the Acts of 1924, chapter 
318, * * • ” 

After quoting the act, the opinion continues: “It 
will thus be seen that the law is essentially different 
from what it was when the Smith v. Virginia Railway 
<& Power Co., supra, case was decided.” 

The provisions of the 1924 amendment were involved 
in the case of Williamson v. Wellman, 156 Va. 417, 
429, 158 S. E. 777, where we said: “In view of the 
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construction of the act prior to the amendment and 
the amendment, this court in deciding the Horsman 
Case applied the well-known principle that where there 
is an inconsistent and irreconcilable provision in a 
statute it should be construed so as to give effect to 
the latest expression of the legislative intent. The 
new provision in the 1924 amendment shows an evi¬ 
dent intent on the part of the legislature to include 
within its terms a negligent third party. 

“In the Horsmm Case it is settled that the amend¬ 
ment bars an injured employee, or his personal repre¬ 
sentative, from proceeding against a third party liable 
for an injury after he has accepted an award. (*355) 

“It would be unjust to allow an employer or an in¬ 
surance carrier to recover from a third party more 
than such employer or carrier is liable to pay the in¬ 
jured employee, or to permit such employer or carrier 
to collect from such third party and deny the injured 
employee the right to compel payment of any surplus 
so received. ’ ’ 

The opinions in the Horsman and Williamson cases 
clearly reveal that the 1924 amendment to the statute 
was not just to an employee who had sustained injur¬ 
ies by the negligent act of a party other than the em¬ 
ployer. At the first meeting of the General Assembly 
(1932) after these decisions were published, it elimi¬ 
nated, in part, this injustice by adding an additional 
paragraph to the section. This amendment gave to the 
injured employee the full amount of any recovery 
against the third party, less the amount of compensa¬ 
tion paid or payable and other expenses allowed the 
employer or insurance carrier under the act. How¬ 
ever, this amendment retained that part of the act 
adopted in 1924 which compelled the employee to elect 
whether he would bring an action at law against the 
tort feasor or claim compensation under the act. 

In Virginia Elec., etc., Co. v. Mitchell, 159 Va. 855, 
868,164 S. E. 800,167 S. E. 424, we said: “Subsection 
12 of section 1887 of the Code (Workmen’s Compensa¬ 
tion Act), prior to the 1932 amendment (Chapter 279) 
as construed in Horsman v. Richmond, F., etc., R. Co., 
155 Va. 934,157 S. E. 158; Williamson v. Wellman, 156 
Va. 417, 158 S. E. 777; and Tyler Corp. v. Evans, 156 
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Va. 576,159 S. E. 393, provided that when an employee, 
injured by the negligent act of a party other than the 
employer, elected to accept an award under the act, he 
was forever barred by any recovery from the tort 
feasor. The acceptance of the award constituted an 
assignment of the right of action to his employer or 
the insurance carrier. If in such action, instituted for 
the benefit of the employer, or carrier, against the tort 
feasor, the amount of damage suffered by the injured 
employee and allowed by the jury exceeded the sum 
the employer was required by the act to pay the em¬ 
ployee, he (the employer or carrier) (*356) is per¬ 
mitted reimbursement for reasonable expenses and 
attorney’s fees incurred. * * * . E or smart v. R., 
F. <& P. R. Co., supra; Tyler Corp. v. Evans, supra; 
and N. & W. Ry. Co. v. Faris, held that the injured 
employee, when he has elected to accept compensation 
under this act, is limited to the amount fixed thereby. 
The case of Williamson v. Wellman, supra, limited the 
amount the employer might recover to the sums paid, 
or which he was liable to pay, the injured employee, 
plus reasonable expenses and attorney’s fee, if in¬ 
curred. * * * . 

“It is useless to discuss the matter further, for by 
the 1932 amendment to the act it seems that in such 
actions instituted by or for the benefit of an employer 
or carrier, the injured employee, or his personal rep¬ 
resentative, is entitled to ‘the full amount of any recov¬ 
ery against a third (negligent) party less the amount 
of compensation paid or payable and other expenses 
provided for in this act,’ and, to that extent at least, 
the legislature intended to modify the decisions in the 
cases cited.” See Norfolk, etc. Ry. Co. v. White, 158 
Va. 243, 163 S. E. 530; Solomon v. Call, 159 Va. 625, 
166 S. E. 467; Corrigan v. Stormont, 160 Va. 727,170 
S. E. 16; United States Fidelity, etc., Co. v. Blue Dia¬ 
mond Coal Co., 161 Va. 373,170 S. E. 728. 

While the 1932 amendment stated that no provision 
of the section should be construed to prevent the in¬ 
jured employee or his personal representative “from 
receiving the full amount” of any recovery, with cer¬ 
tain deductions, the statute retained that provision 
requiring the employee to elect whether he would 
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institute an action against the negligent third party or 
claim compensation from his employer, expressly de¬ 
claring that an acceptance of an award or the procure¬ 
ment of a judgment would constitute a bar to pro¬ 
ceeding further with the alternate remedy. These pro¬ 
visions of the statute, literally construed, gave to the 
employee the excess recoverable from a third party 
but denied him the opportunity of enforcing his rights 
against the third party if he had accepted an award. 
Confining our attention to the statute alone, the em¬ 
ployee so far as the excess over and (*357) above the 
award was concerned, was at the mercy of the em¬ 
ployer, or the insurance carrier, who might or might 
not institute an action against the third party — fiat 
is, the statute gave the employee a right to fie excess 
but denied him a remedy to enforce fie right against 
the party liable. If the same insurance company has 
sold compensation insurance to the employer and has 
sold a liability insurance policy to the third party 
liable for injuries to the employee, it would not be to 
its advantage to pay compensation under one policy 
and bring an action against the third party for whose 
negligence it was liable under fie other policy. 

(2, 3) This was the status of the statute, as con¬ 
strued by this court, when the General Assembly, in 
1936, decided to repeal all amendments to section 12 
adopted after 1920 and to re-enact the 1920 amend¬ 
ment with an addition hereinafter quoted. It is sig¬ 
nificant to note that the part of the 1924 amendment, 
which compelled an injured employee to elect whether 
he would proceed in an action at law against the third 
party, or proceed with his claim for compensation 
against his employer, was not included in the 1920 
amendment This provision, which was controlling in 
that line of cases beginning with H or smart v. Rich¬ 
mond,, F., etc., R. Co., supra, undoubtedly was omitted 
purposely. This last amendment restored the law to 
the exact status that it was when the decisions in the 
Smith and Palmer Cases were rendered. The con¬ 
struction of a statute by a court of last resort becomes 
a component part of the statute. Where a repealed 
statute, previously construed by the courts, is re¬ 
enacted by the legislature, the construction given to it 
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is presumed to be sanctioned by the legislature and 
becomes obligatory upon the courts. Kelly v. Trehy, 
133 Va. 160,112 S. E. 757. 

(4, 5) In the cases construing the 1920 amendment 
to section 12, it was held that the acceptance of an 
award from the Industrial Commission was not a bar 
to a claim by the injured employee against the negli¬ 
gent third party. It follows that the converse of that 
proposition is equally true — that the (*358) procure¬ 
ment of a judgment which is unsatisfied is not a bar to 
the prosecution of a claim against the employer. The 
employer has no right of action against the third party, 
who is liable for injuries to the employee, unless such 
a right is expressly given him by statute. This the 
1920 amendment does, but only to the extent stated in 
the statute. Under the common law the injured em¬ 
ployee has a right to maintain an action against any 
negligent tort feasor unless this right is expressly or 
by necessary inference denied him by statute. The 
statute assigns to the employer so much of the recov¬ 
ery against the third parly as he is compelled to pay 
to the injured employee. The statute is not designed 
to relieve a negligent third party from any liability 
for damages he has inflicted. It divides the damages 
in just proportions between the employer who has 
paid and the employee who has been injured. This 
seems fair and equitable to all parties concerned. 

The new paragraph incorporated in the 1936 amend¬ 
ment reads: “In any such action by such employee, 
his personal representative or other person against 
any person other than the employer, the court shall, 
on petition or motion of the employer at any time 
prior to verdict, ascertain the amount of expenses for 
medical, surgical and hospital attention and supplies, 
and funeral expenses, incurred by the employer under 
the provisions of this act, and in event of judgment 
against such person other than the employer, the court 
shall in its order require that the judgment debtor pay 
such expenses of the employer so ascertained by the 
court out of the amount of the judgment, so far as 
sufficient, and the balance, if any, to the judgment 
creditor.” 

(6) This paragraph clearly contemplates that the 
injured employee, after accepting certain benefits from 




16 

the employer under the Workmen’s Compensation Act, 
may institute an action against a negligent third party. 
However, in such action, it permits or authorizes the 
employer, who has paid the stated benefits, to join in 
the action for the purpose of recovering the amount 
he has already paid to his employee or his beneficiary 
for injuries resulting from the same accident (*359) 
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United States Court oi Appeals 

fob the District of Columbia Circuit. 


No. 10,100 


Lucian P. Haw and Geobge H. Haw, 
trading as L. P. Haw & Son Company, 
Appellants, 


v. 

Liberty Mutual Insurance Company, a corporation, 
in its own right and to the nse of Joseph P. Giacomo, 

Appellee . 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

On June 19, 1945 Joseph P. Giacomo, regularly a brick¬ 
layer, was employed as a laborers’ foreman by Mace Prop¬ 
erties, Inc. At the time Mace Properties, Inc. was engaged 
as general contractor in constructing one hundred and sixty- 
seven low cost housing units in Arlington, Virginia, known 
as “The Dominion Hills Project.” 
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A number of subcontracts bad been let to various sub¬ 
contractors to do work on this project. For example, the 
plumbing contract had been let to the Warner Company, 
the heating contract to Martin Brothers, and the electrical 
contract to The Pelzer Company. (App. 36) L. P. Haw and 
Son Company was engaged by Mace as the subcontractor 
to do the excavation and grading work for the project. (App. 
15, 36, 41, 51, 53) In accordance with the provisions of 
this subcontract Haw had steam shovels, bulldozers, fore¬ 
men, and laborers on the job. It was stipulated in the 
oral contract between Mace and Haw that Haw would use 
his bulldozers for road clearing, for example, to extricate 
from the mud any equipment that might become stuck. 

Haw hired his own employees. (App. 76) He paid their 
wages, social security payments, and he alone could dis¬ 
charge them. (App. 51, 55) Haw carried workmen’s com¬ 
pensation insurance on them. (App. 54) Haw and his 
foremen alone had the right to control and “boss” his 
employees. (App. 18, 37, 45, 55) The general modus oper- 
andi was for Haw to find out each day what cellars were to 
be dug and what roads were to be graded and then, either 
himself or through his foremen, to direct and control his 
workmen as to the manner and method of accomplishing 
the desired objective. 

On June 19,1945 a lumber truck came on the job. It had 
rained heavily the preceeding day and the mud was thick. 
(App. 18) The truck became stuck in the mud. Giacomo 
and another man placed a board across the back of the 
truck. (App. 19) The truck was about seven feet wide (App. 
65) and the board was twelve feet wide, (App. 19) leaving 
a clearance of two and one-half feet on each side of the 
truck. Sidney Bowers, an employee of Haw, drove his 
bulldozer forward to push the truck out of the mud. When 
he got within five inches of the truck he suddenly veered 
to the right and struck Giacomo’s right hand with the blade 
of the bulldozer, momentarily pinning it against the truck. 
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(App. 19) At the time he was struck Giacomo was two 
feet from the right side of the truck. (App. 19, 30) 

As a result of the accident Giacomo permanently lost a 
third of the use of his right hand and was permanently fore¬ 
closed from pursuing his regular occupation as a bricklayer. 

Giacomo received $1,000.08 in compensation benefits from 
Liberty Mutual Insurance Company pursuant to the pro¬ 
visions of the Virginia Workmen’s Compensation Act. Lib¬ 
erty Mutual was the compensation carrier for Mace Prop¬ 
erties, Inc. Suit was instituted by Liberty Mutual, in its 
own right and to the use of Joseph P. Giacomo, against 
L. P. Haw and Son Company. 

At the pretrial in order to avoid confusion in the minds 
of the jury it was stipulated as follows: 

“If there is a verdict for the plaintiff it will be one 
verdict for both plaintiffs and the Trial Court will 
not have to submit to the jury separate claims.” (App. 
6 ) 

The Trial Court followed the expressed stipulation of 
the pretrial order and sent the case to the jury with the 
direction that, if they found for the plaintiff, they should 
return one verdict. 

The jury returned a verdict for the plaintiff in the 
amount of $17,500. 

Hereinafter Appellants, Lucian P. Haw and George H. 
Haw, trading as L. P. Haw and Son Company, will be 
referred to as “defendants” and Appellee, Liberty Mutual 
Insurance Company, a corporation, in its own right and to 
the use of Joseph P. Giacomo, will be referred to as 
“plaintiff.” 


SUMMARY OF ARGUMENT. 

In the interest of uniformity and orderliness Appellee 
will undertake to answer each of the points raised in the 
Brief for Appellants substantially in the sequence in which 
the points are raised under “Statement of Points” on page 
24 of the Brief for Appellants. 
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1. Giacomo, the plaintiff, and Bowers, the bnlldozer op¬ 
erator, were not fellow servants. Bowers was the em¬ 
ployee of the defendants, who hired him, paid his wages, 
and directed and controlled all of his activities. The de¬ 
fendants were independent contractors who contracted to 
do a given job. The defendants retained the management 
and control over all of their employees and equipment. De¬ 
fendants had a foreman on the job at all times for this 
purpose. The jury, under proper instructions from the 
Court, found that Bowers, the bulldozer operator, was the 
employee of the defendants. 

2. The evidence on the question of negligence was clear 
and unequivocal. The evidence clearly shows that the de¬ 
fendants * employee, Bowers, failed to control properly the 
bulldozer which he was operating and that his lack of con¬ 
trol caused injury to the plaintiff, Giacomo. The jury, 
under proper instructions, found that the defendants’ em¬ 
ployee, Bowers, was guilty of negligence in the operation 
of the bulldozer. 

3. There was no error in the instructions of the Court 
onfhe question of “proximate casuality”. Moreover, there 
was no issue of “proximate causality” in the case. 

4. The Court was right in granting plaintiff’s instruction 
No. 3 on the question of whose servant the bulldozer op¬ 
erator was. The Court properly told the jury that two of 
the criteria to he employed were—who paid his wages, and 
who hired him and had the right to fire him. The Court 
then went on to tell the jury that the most important 
criterion was who had the control and direction over the 
manner in which he performed his work. The instruction 
on this point was completely accurate. 

5. It is contended by the defendants that the Court failed 
to instruct the jury on the question of contributory negli¬ 
gence. The record discloses that the Court told the jury 
four times that the plaintiff could not recover if he was 
contributorily negligent. 
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6. The jury was correctly and adequately instructed on 
the question of the burden of proof and the preponderance 
of the evidence. The record discloses that the Court re¬ 
called the jury at the request of counsel for the defendants 
and repeated its charge clearly and accurately on the ques¬ 
tion of the burden of proof. 

7. The argument advanced by the defendants that the 
judgment is void is completely without merit. The de¬ 
fendants contend that no evidence was offered as to the 
amount paid to Giacomo by Liberty Mutual Insurance 
Company. The record discloses that at the pretrial of 
the case the defendants stipulated that the jury, in the 
event that it should find for the plaintiff, should return 
only one verdict. It is admitted in the opposing brief 
at page 3 that the “defendants thus waived their right 
of submitting to the jury the amount of expenses of the 
Liberty Mutual”. Moreover, the Virginia Workmen’s 
Compensation Act in Section 12 makes any evidence of 
the payments by the employer or the insurance carrier 
to the employee inadmissible as evidence in a case against 
a third party tortfeasor. 

The defendants contend that an allocation should have 
been made in the judgment of the amount of money pay¬ 
able to the Liberty Mutual Insurance Company and the 
amount payable to Giacomo. Defendants rely upon the 
fourth paragraph in Section 12 of the present Virginia 
Workmen’s Compensation Act. This Section of the Vir¬ 
ginia Act has application only in cases brought by the 
employee against the third party tortfeasor. The Act 
provides that in such cases the employer may intervene 
and petition the Court to allocate a portion of the judg¬ 
ment to him to cover the amount of compensation benefits 
that he has paid to the employee. This paragraph was 
put into the Act expressly for the protection of employ¬ 
ers and insurance carriers. It has no application to the 
case at Bar. There is no dispute between the Liberty 
Mutual Insurance Company and Giacomo concerning the 
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allocation of the judgment in this case. It was expressly 
stipulated in open court that the first thousand dollars 
of any verdict would go to Giacomo. 

ARGUMENT. 

L Giacomo and Bowers, the operator of the bulldozer, 
were in no sense fellow servants. Bowers was the 
employee of the defendants and wholly under the 
defendants’ control. 

The argument is advanced by the defendants that Giacomo 
and Bowers, the operator of the bulldozer, were fellow 
servants and hence Giacomo was estopped from recovery 
against the defendants, his remedy being ' confined solely 
to the Virginia Workmen’s Compensation Act. 

The Virginia Workmen’s Compensation Act expressly 
provides in Section 1887 (12) of the present Virginia Code: 

‘‘Nothing in this act contained shall be construed to 
make, for the purpose of this act, the employees of art 
independent contractor the employees of the person 
or corporation employing or contracting with such in¬ 
dependent contractor.” 

The question as to whose servant Bowers was was sent 
to the jury under proper instructions and the jury found 
that Bowers was the servant of Haw and that he was in the 
scope of his employment at the time of the accident. 

The record is ample to support this finding. Haw hired 
Bowers, (App. 76) paid his wages, (App. 51, 55) made his 
social security payments, (App. 55) and carried workmen’s 
compensation insurance on him. (App. 54.) This was 
true of all the employees that Haw had on the job. 

Haw’s status was that of an independent contractor. He 
was a sub-contractor who had contracted to do all of the 
excavation, road leveling, and road clearing work. (App. 
15, 36, 41, 51, 53.) 

Giacomo was admittedly the employee of Mace Proper¬ 
ties, Inc., the general contractor. Mace Properties hired 
him, paid his wages, and controlled his activities. 
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The employees of Mace Properties, Inc., had no authority 
or control over the employees of Haw. (App. 18,37,45, 55.) 
Haw and his foreman had complete authority over the em¬ 
ployees of Haw as to the manner in which the work was 
being carried out. Mace Properties, Inc. had no control 
over the manner in which the Haw Company performed, 
Mace’s sole interest was that the work be done and be done 
on time. (App. 88.) 

The testimony of Merwin D. Mace clearly shows the ar¬ 
rangement between Mace Properties, Inc. and Haw. (App. 
52 through 61.) A contract was entered into between Mace 
and Haw whereby Haw was to do the excavation work at a 
fixed rate per cubic foot. Because road levelling did not 
lend itself to this kind of measurement, the contract was 
predicated on a purely time basis insofar as the road level¬ 
ling was concerned. At the end of the month Haw would 
send Mace an invoice predicated on this arrangement. 
Haw’s status was the same as that of all the other sub¬ 
contractors on the job, the same status that a subcontrac¬ 
tor on any construction job generally holds, namely, that 
of an independent contractor. 

Haw contracted to do a given job—dig the cellars and 
level and clear the roads. The manner of accomplishment 
was his business and of no concern to the employees of the 
general contractor so long as Haw comported with the con¬ 
tract and performed on time. 

Of course, the law of Virginia governs here, inasmuch 
as Virginia is the locus delicti. This question has been 
passed upon many times by the Virginia Courts and always 
the ultimate test, the criterion in the determination of the 
employment status of a given individual has been— who 
had the efficient control over the manner in which the work 
was to he done? 

In City of Richmond v. Sitterding, 101 Va. 354, 43 S. E. 
562, A contracted to build four houses and undertook to do 
the carpentry work by his own employees. A then con¬ 
tracted with B to have B do the brick work with B’s em- 



ployees. C, an employee of B, left planks extending over 
the sidewalk and P stumbled over the planks and sued A. 
A was held not liable, because B was an independent con¬ 
tractor and C was B’s employee. The factors discussed by 
the Court were: 

(1) B was engaged in the profession of contracting to 
lay brick. - 

(2) B employed and paid all the necessary labor to 
fulfill the contract. 

(3) B supervised the bricklaying and the bricklayers. 

In Stagg v. Taylor’s Adm’x. y 119 Va. 266, 89 S. E. 237, 
A contracted to erect a building for X. A contracted with 
B for the brick work, C for the cement work, and D for the 
carpentry work. D also was hired to see that the whole job 
conformed to the contract. E, a carpenter employed by 
D, was injured when C negligently removed the supports 
from the concrete roof and E sued. A for damages. The 
Court held that since neither E nor C were employees of 
A, A was not liable. C was an independent contractor. The 
criterion employed by the Court was —who had supervision 
and control over the methods, the manner of doing the 
work? E was the employee of subcontractor D, despite the 
fact that D was an employee of A in another relationship. 

In Boyd et al. v. Mahone, 142 Va. 690, 128 S. E. 259, the 
State hired D to construct a highway and P was injured by 
D’s negligent failure to barricade the road while under con¬ 
struction. D claimed that he was not an independent con¬ 
tractor, therefore not liable for the negligence of the em¬ 
ployees. 

In holding D to be an independent contractor the Court 
discussed specifically the following factors: 

(1) D was employed to do a piece of work without 
restriction as to the means. 

(2) • D employed his own labor. 

(3) D .undertook to do the work according to specifi¬ 
cations. 
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his work. Haw had the power to hire and fire. Haw paid 
his wages. Haw furnished the equipment. Haw had a 
foreman on the job to direct and supervise and, finally, Haw 
had a contract to perform a given piece of work in such 
manner as he saw fit. 

Defendants place great reliance on the case of Western 
Marine and Salvage Co. v. Ball , 59 App. D. C. 208, 37 F. 
(2d) 1004. In that case defendant was engaged in wreck¬ 
ing a number of ships near Alexandria, Virginia. One 
Louis Simon contracted with defendant for the purchase of 
all the iron and steel salvaged from the ships. Defendant 
agreed to allow Simon the use of its equipment, when it was 
not being used, to prepare the iron and steel for market. 
Simon was to pay the defendant only the actual cost of the 
operation of this equipment. The contract further pro¬ 
vided: 

“It is understood and agreed that the breaking of the 
steel or iron pipe, sheet iron, scrap iron, and scrap 
steel, and any other preparation of the same for the 
market, including the loading of said materials on the 
cars, shall be at the cost and expense of the Vendee, 
and that the Vendor will have fully complied with its 
obligation hereunder by delivering the materials at the 
places above specified in its yard near Alexandria” 
(Italics supplied.) 

In the opinion of the Court it is stated: 

“The evidence discloses that, in compliance with the 
contract, the materials were delivered by the defendant 
to Simon, who received them for the purpose of break¬ 
ing them and loading them on the cars for shipment. 
As stated in the contract, with the delivery of the ma¬ 
terials in the yard at the places specified, the obligation 
of defendant vendor ceased. The materials thereupon 
became the property of Simon for breaking and ship¬ 
ping.** (Italics supplied.) 

The electromagnet and operator lent Simon by the de¬ 
fendant were under the direction and control and super- 
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vision of two of Simon’s foremen, Steinbraker and Mar¬ 
shall. The Court went on to say: 

“It thus appears that the work being done was the work 
of Simon and not the work of the defendant company.” 
(Italics supplied.) 

The bases of distinction between the Western Marine and 
Salvage Company case and the case at Bar are multiple. 
In the Western case the work being done was not that of the 
defendant. It was the work of Simon. In this case the job 
of excavating, road levelling, and road clearing was the 
work of Haw as subcontractor pursuant to his contract with 
the general contractor. 

In the Western case the defendant simply lent a man and 
a machine at actual cost as a convenience to Simon. In this 
case Haw had his men and machines on the premises to do 
a given piece of work at a profit to him. 

In the Western case the defendant had no foreman on the 
job supervising and controlling the work of the crane op¬ 
erator. The supervising and directing foremen were Si¬ 
mon’s foremen, Steinbraker and Marshall. Hi this case 
Haw had his foreman on the job supervising and controlling 
his men. Mace Properties, Inc. had no authority or control 
over them. 

In brief, the crane operator was doing Simon’s work on 
Simon’s materials under the direction of Simon’s foremen. 
In the case at Bar, the bulldozer operator was doing Haw’s 
work with Haw’s equipment under the direction of Haw’s 
foreman. 

The leading case in this whole field of law is, of course, 
The Standard Oil Company v. Anderson, 212 U. S. 215. In 
this case one Torrence contracted with the Standard Oil 
Company to load oil drums aboard the Standard Oil Com¬ 
pany’s ship. Torrence had no winch and contracted with 
Standard Oil to use Standard Oil’s winch and operator in 
lowering the drums into the hold. Through the negligence 
of Standard’s employee one of Torrence’s employees, An- 
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derson, was injured and sued Standard Oil Company claim¬ 
ing the winch operator was its servant. In affirming a judg¬ 
ment for Anderson, the Supreme Court of the United States 
said at page 221: 

* “It sometimes happens that one wishes a certain work 
to be done for his benefit and neither has persons in his 
employ who can do it nor is willing to take such per¬ 
sons into his general service. He may then enter into 
an agreement with another. If that other furnishes 
him with men to do the work and places them under 
his exclusive control in the performance of it, those men 
become pro hac vice the servants of him to whom they 
are furnished. But, on the other hand, one may pre¬ 
fer to enter into an agreement with another that that 
other, for a consideration, shall himself perform the 
work through servants of his own selection, retaining 
the direction and control of them. In the first case, he 
to whom the workmen are furnished is responsible for 
their negligence in the conduct of the work, because the 
work is his work, and they are for the time his work¬ 
men. In the second case, be who agrees to furnish the 
completed work through servants over whom he re¬ 
tains control is responsible for their negligence in the 
conduct of it, because, though it is done for the ulti¬ 
mate benefit of the other, it is still in its doing his own 
work. To determine whether a given case falls within 
the one class or the other we must inquire whose is the 
work being performed, a question which is usually an¬ 
swered by ascertaining who has the power to control 
and direct the servants in the performance of their 
work. Here we must carefully distinguish between 
authoritative direction and control, and mere sugges¬ 
tion as to details or the necessary cooperation, where 
the work furnished is part of a larger undertaking.” 

In applying these principles of law specifically to the facts . 
of the case, the Court went on to say at page 225: 

“Let the facts in evidence now be considered in the 
light of the foregoing principles of law. Was the 
wmchman at the time he negligently failed to observe 
the signals engaged in the work of the master steve¬ 
dore, under his rightful control, or was he rather en- 
gaged in the work of the defendant, under its rightful 


control? We t hink that the latter was the true situa¬ 
tion. The winchman was, undoubtedly, in the general 
employ of the defendant, who selected him, paid his 
wages, and had the right to discharge him for incom¬ 
petency, misconduct or any other reason. In order to 
relieve the defendant from the results of the legal re¬ 
lation of master and servant it must appear that that 
relation, for the time, had been suspended and a new 
like relation between the winchman and the stevedore 
had been created. The evidence in this case does not 
warrant the conclusion that this changed relation had 
come into existence. For reasons satisfactory to it the 
defendant preferred to do the work of hoisting itself, 
and received an agreed compensation for it. The power, 
the winch, the drum and the winchman were its own. It 
did not furnish them but furnished the work they did 
to the stevedore. That work was done by the defendant, 
for a price, as its own work, by and through its own 
instrumentalities and servant, under its own control. ’ * 
(Italics supplied.) 

Thus, it can be readily seen that the Standard Oil case 
is virtually on all fours with the case at Bar. 

It is perfectly clear that the record amply supports the 
finding by the jury under proper instructions on the law 
that the bulldozer operator was the servant of Haw. 

H The Court correctly overruled defendants* motion for 
a directed verdict. There was clear evidence of negli¬ 
gence on the part of defendants* servant. 

The testimony on the question of the negligence of the 
servant of defendants was clear and unequivocal, and, of 
course, it is axiomatic that on a motion for a directed 
verdict by the defendants, the evidence should be viewed 
in the most favorable light for the plaintiff. 

The truck that became mired was seven feet wide. (App. 
65 )• :The blade of the bulldozer was about six feet wide. 
(App. 30).. Giacomo and another laborer placed a board 
against the back of the truck so that the blade itself would 
not contact the truck. (App. 19) Giacomo and the other 
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laborer each held an end of the hoard which was twelve 
feet long. (App. 19) Giacomo and the other laborer were 
each standing about the same distance from the side of 
the truck. (App. 30) Giacomo estimated that he was about 
two feet from the side of the truck. (App. 19 and 30) This 
gave him two and one-half to three feet of clearance from 
the blade of the bulldozer if the bulldozer had been driven 
straight forward and properly operated. The terrain on 
which the bulldozer was being operated was perfectly 
level. (App. 29) As the bulldozer approached the board 
the operator suddenly jerked it to the right and struck 
Giacomo’s right hand. 

Defendants argue in their brief that what “caused the 
bulldozer to be ‘jerked’ was never explained.” Defend¬ 
ants failed to produce the only man who could have ex¬ 
plained this, their employee, Bowers. Surely it was not 
incumbent upon the plaintiff to afford an explanation for 
Bowers’ failure to control the instrumentality that he was 
operating. Certainly, if a motor vehicle suddenly swerved 
and struck a pedestrian on a safety isle, it would not be 
incumbent upon the pedestrian to afford an explanation 
for the vehiclist’s loss of control of his car in order to 
make a prima facie case of negligence. Yet, that is the 
proposition defendants must contend for when they urge 
that there is no evidence here from which the jury could 
infer negligence. 

The courts have consistently held that the mere show¬ 
ing that a defendant struck a parked car is sufficient to 
make a prima facie case of negligence against him. 

Bonbrest v. Lewis, 54 A. (2d) 751. 

Schwartzbach v. Thompson, 33 A. (2d) 624. 

The case at Bar is completely analogous to cases such 
as these. 

Even a cursory review of the record shows ample evi¬ 
dence upon which to predicate the finding of the jury that 
defendants’ servant was negligent. 
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HE. There was no error prejudicial to the defendants in 
the Court’s charge on proximate causality. 

Counsel for the defendants contend that they were prej¬ 
udiced by the Court’s charge on proximate causality. It 
is inconceivable that this could be the case. 

There was clearly no issue of “proximate causality” be¬ 
fore the jury. It was not disputed that the blade of the 
bulldozer did the damage to plaintiff’s hand. This was 
conceded by all. The answer filed by the defendants ad¬ 
mits “that on or about June 19, 1945, the use plaintiff, 
Joseph P. Giacomo, while in the course of his employment 
with Mace Properties, Inc. in Arlington, Virginia, was 
struck by a bulldozer owned by the defendants.” (App. 5) 
There is not now nor has there ever been a contention 
that his injuries were caused by anything else. There is 
not a scintilla of evidence to the contrary. The only ques¬ 
tion before the jury was whether Bowers was negligent or 
whether Giacomo was negligent or whether both were neg¬ 
ligent. On all of these contingencies the jury was properly 
instructed. The jury was even told that if it found that 
Giacomo’s injury was the result of a pure “accident” a 
verdict should be returned for the defendants. It would 
be utterly fantastic to argue that on the state of the record 
the jury could have found that the bulldozer did not cause 
the injury to Giacomo. 

The only occasion for the injection of the issue of “prox¬ 
imate causality” into the case would be if there was evi¬ 
dence that some other factor did injury to Giacomo’s hand 
—if there was some factor competing with the bulldozer 
for proximity to the injury—for example, if there was 
evidence that at the time of the accident there had been 
a flying rock which struck his hand, or if there was evi¬ 
dence that the truck had backed over his hand. In either 
of these cases there would have been a real issue of “prox¬ 
imate causality” in the case, an issue which would have 
made it imperative that the Court carefully instruct the 
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jury on this point. No such issue was raised in this case 
by any of the testimony presented. 

“It is only where two or more possible causes exist 
that the question of proximate cause arises.’* 50 
Corpus Juris 842. 

In all of the cases alluded to in the brief of opposing 
counsel where “proximate causality” is discussed there 
is a sharp issue of fact as to precisely which of two or 
more causes was “proximate”. 

In Munsey v. Webb, 37 App. D. C. 185, (Aff. 231 U. S. 
150), for example, where plaintiff fell forward in a rising 
elevator and had his head crushed between the floor of 
the elevator and the next floor of the building there was 
a sharp question as to whether the failure of the operator 
to close the gate was the proximate cause of plaintiff’s 
death or whether it was his falling forward, or whether 
he was dead before he was crushed. 

In Washington, Alexandria and Mt. Vernon Railway 
Company v. Ltikens, 32 App. D. C. 442, plaintiff was a 
passenger on a streetcar of the defendant which collided 
with another streetcar of the defendant. Defendant failed 
to provide plaintiff with transportation to her destination 
for several hours, during which time she was exposed to 
the cold and contracted a disease of the throat. Subse¬ 
quently, tuberculosis developed. There was a sharp ques¬ 
tion here as to whether defendant’s negligence was the 
proximate cause of plaintiff’s tuberculosis, because there 
were any number of other factors which could have ex¬ 
plained it. This was not true of the injury to Giacomo’s 
hand. It was conceded in the pleadings that defendants’ 
bulldozer struck him. 

In Le Foe v. Corby Company, 38 App. D. C. 54, there 
was a close question as to whether defendant’s negligence 
or an intervening cause was the proximate cause of plain¬ 
tiff’s injury. 
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Again, in Kresge Co. v. Kenney, 66 App. D. C. 274, 86 F. 
(2d) 651, cited in the Brief for Appellants, the plaintiff 
had two falls, one in the defendant’s store and subse¬ 
quently one in her own home. She sued for injuries sus¬ 
tained in both. There was a real question here of “proxi¬ 
mate causality” with respect to the injuries sustained in 
the second fall. The instructions received by the jury on 
this score were most Important. 

This is true of all the cases cited in the Brief for Appel¬ 
lants. But since it is conceded the bulldozer struck Giacomo, 
if the operator’s negligence caused it to strike him, how 
could it be intelligently argued that a jury could have 
found that negligence not to be a “proximate cause” of 
Giacomo’s injury. It should be remembered that the jury 
did find defendants’ operator to be negligent. The only 
conceivable other cause of Giacomo’s injury was his own 
negligence and the jury was told that if he was contribu- 
torily negligent they must return a verdict for the de¬ 
fendants. They were also told that if the injury resulted 
from a pure accident they must return a verdict for the 
defendants. 

Even if it be conceded for the purpose of this argument 
that the Court’s instruction on the word “proximate” was 
not technically accurate, it is inconceivable that defend¬ 
ants were prejudiced thereby. At most it was harmless 
error and harmless error will not suffice for a reversal. 

Moore'v. Lang don, 2 Mackey (13 D. C.) 127. 

Williamson v. Hill, 3 Mackey (14 D. C.) 100. 

Burke v. Ctaughton, 12 App. D. C. 182. 

Posey v. Hanson, 10 App. D. C. 496. 

Bell Cab Co. v. Coppidge, 81 U. S. App. D. C. 337, 158 
F. (2nd) 540. 

Bethlehem Steel Co. v. NLRB, 74 App. D. C. 52,120 F. 
(2nd) 641. 
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IV. The Court’s granting of plaintiff’s instruction number 
three was correct, as was the Court’s whole charge on 
the question of whose servant the bulldozer operator 
was. 

The instruction of the Court on the question of whose 
servant Bowers, the bulldozer operator, was at the time 
of the accident was as follows: (App. 93) 

“You are instructed as a matter of law that in de¬ 
termining whose servant Bowers was you should con¬ 
sider the following factors: 

Who paid his wages? 

Who hired him and who had the right to fire him? 

Who had the right to control his activities? 

Now, that instruction was granted, but the Court 
thinks it should be enlarged upon. Who paid his wages 
is a factor that you have to consider, and who hired 
him and who had the right to fire him is also a factor 
that you have a right to consider. But, the real ques¬ 
tion that you have to decide is who had the right to 
tell him how to do his work. Now, not who had the 
right to tell him what he was wanted to do but who had 
the right to tell him how to do it, and who had the 
right to fire him, I will say, if he did not do what he 
was told and if he did not do his work in the way he 
was told to do it. That is about as plain as the Court 
can make it.” 

Defendants object to the fact that the Court told the 
jury that two of the criteria that the jury should consider 
in determining whose servant Bowers was were: 

1. Who paid his wages, and 

2. Who hired him and who had the right to fire him? 

These are the precise criteria discussed and emphasized 
by the Supreme Court in Standard Oil Company v. Ander¬ 
son, 212 U. S. 215, 225, where the Court pondered: 

“Was the winchman at the time he negligently failed 
to observe the signals engaged in the work of the 
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master stevedore, under Ms rightful control, or was 
he rather engaged in the work of the defendant, under 
its rightful control? We think that the latter was the 
true situation. The winchman was, undoubtedly, m 
the general employ of the defendant, who selected him, 
paid his wages, and had the right to discharge him for 
incompetency, misconduct or any other reason.” (Ital¬ 
ics supplied) 

Furthermore, the Court did not tell the jury that these 
were the sole criteria to be considered. It went on to say 
that the most important criterion was “who had the right 
to tell him how to do Ms work.’’ TMs is the precise criterion 
emphasized by all of the courts in discussing tMs question 
as is indicated by the myriad Virginia cases cited earlier 
in this brief. 

Clearly, the Court’s instructions were correct on tMs 
point. 

V. The Court told the jury four different times during its 
charge that the plaintiff could not recover if he was 
guilty of contributory negligence. 

In the Brief for Appellants it is argued that they were 
prejudiced by the Trial Court’s “refusal to charge on the 
contributory negligence of Mr. Giacomo.” TMs is an as¬ 
tounding argument for counsel to make when the record 
indicates that the Court charged the jury on contributory 
negligence no less than four times. 

TMs Court’s attention is directed to page 93 of the Ap¬ 
pendix which contains a record of tMs instruction wMch 
was given to the jury: 

“You are instructed as a matter of law that if you 
find that Sidney Bowers was the servant of the de¬ 
fendants at the time of the accident and that he was 
negligent and that Ms negligence was a probable cause 
of the plaintiff’s injuries, then you should return a 
verdict for the plaintiff, unless you find plaintiff was 
contribuiordy negligent.” (Italics supplied.) 
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Immediately following this the Court repeated this in¬ 
struction in substance and again added the words: 

“unless you find the plaintiff was contributorily negli- 
gent. ,, 

At page 95 of the Appendix the Court in instructing the 
jury said this: 

“You are instructed that if you find from the evi¬ 
dence that Giacomo was careless of his own safety in 
holding the board between the end of the trailer truck 
and the bulldozer and that such carelessness was the 
sole cause of, or contributed to the accident and his 
injury, then the plaintiff Giacomo cannot recover and 
your verdict must be for the defendants.’* 

On page 94 of the Appendix the Court instructed the jury 
as follows: 

“You are instructed that if you find that the de¬ 
fendants were independent contractors engaged under 
a subcontract to do the excavation work on the Domin¬ 
ion Hills project and that the proximate cause of the 
plaintiff’s injury was the negligence of one* of the em¬ 
ployees of the defendant acting within the scope- of his 
employment and under the control of the defendants, 
then your verdict should be for the plaintiff, unless 
you find the plaintiff was guilty of contributory negli¬ 
gence (Italics supplied.) 1 

This Court has held time and again that it is not error for 
the Trial Court to refuse a specific instruction if that in¬ 
struction is covered in the general charge to the jury. 

Nunan v. Timberlake, 66 App. D. C. 150, 85 F. (2d) 407. 
McCartney v. Holmquist, 70 App. D. C. 334,106 F. (2d) 
855. 

Baltimore & Ohio Rr. Co. v. Corbin, 73 App. D. C. 124, 
118 F. (2d) 9. 

Thomas v. United States, 74 App. D. C. 167,121F. (2d) 
905. . 

Lippman v. Williams, 79 U. S. App. D. C. 334, 147 F. 
(2d) 150. 
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VI. The Court adequately instructed the jury on the ques¬ 
tion of the burden of proof and preponderance of the 
evidence. 

The jury in this case was adequately instructed on the 
question of the preponderance of evidence. In the general 
charge to the jury the Court said: 

“You are instructed that it is not sufficient for the 
plaintiff to show that the defendants may have been 
guilty of negligence; the preponderance of the evidence 
must point to the fact that they were guilty of the act 
or acts of negligence charged in the complaint, and that 
such negligence was the proximate cause of Giacomo’s 
injury.” 

After the jury retired, counsel for the defendants ap¬ 
proached the bench and informed the Court that they did 
not feel that he had covered adequately the question of the 
preponderance of the evidence. The Court thereupon called 
the jury back and reinstructed the jury on this question. 
This whole colloquy is reported at page 98 of the Appendix. 
When the jury was called back the Court said: 

“I am not sure that it is at all necessary for the 
Court to call the jury back. Certain of the counsel are 
of the opinion that the instructions that were read to 
the jury do not sufficiently state that the burden of 
proof, of course, in this case, as in any case, civil case, 
the burden of proof is upon the plaintiff. In other 
words, if you sue a person, you must show by the 
weight of the evidence that the person owes you money. 
Unless you do, the matter stands just as it stood be¬ 
fore, that there is nothing to base a verdict on. In 
other wcntds, the plaintiff must show by a preponder¬ 
ance of the evidence that he is entitled to a verdict at 
your hands. That means the testimony from the stand¬ 
point of the plaintiff must be more satisfactory than 
the testimony on behalf of the defendant. 

You may retire.” 


Thus, it is clear that this point was covered completely 
in the charge. It goes withoq^saying that when the Court 
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told the jury that the burden of proof was upon the plain¬ 
tiff, and that “the testimony from the standpoint of the 
plaintiff must be more satisfactory than the testimony on 
behalf of the defendant” in order for the plaintiff to re¬ 
cover, if the testimony does not preponderate for the plain¬ 
tiff and is not more satisfactory, a verdict should be re¬ 
turned for the defendant. If the evidence was in equilib¬ 
rium then the testimony on behalf of the plaintiff was not 
more satisfactory. In this case the jury was told that the 
plaintiff could not recover. 

VII. Appellants’ argument that the judgment is void 
is wholly without merit. 

The argument advanced in the Brief for Appellants on 
this point is most confusing. Reduced to its essence the 
argument appears to be double pronged: 

1. That a verdict should have been directed for the de¬ 
fendants because there was no evidence concerning the 
money Liberty Mutual Insurance Company paid out to 
Giacomo, and 

2. That the judgment is void because no allocation is 
made between Liberty Mutual and Giacomo. 

An attempt will be made herein to analyze these two po¬ 
sitions taken in Appellants’ Brief, treating them in the 
above-designated order. 

A definite stipulation was made between the parties at 
the pretrial of this case. This stipulation was incorporated 
into and made a part of the pretrial order signed by counsel 
for both sides and the Court. That stipulation recites: 
(App. 6) 

“// there is a verdict for the plaintiff it will he one 
verdict for both plaintiffs and the Trial Court will not 
have to submit to the jury separate claims .” 

That stipulation was, of course, designed to eliminate 
confusion in the minds of the jurors and it obviated the 
necessity of any evidence going before the jury as to how 
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much Liberty Mutual Insurance Company paid to Giacomo. 
More than that, it made any evidence on Liberty Mutual’s 
payments to Giacomo completely immaterial and inadmis¬ 
sible. 

This is admitted in the Brief for Appellants. On Page 3 
of their brief it is stated in a footnote appurtenant to the 
above quoted stipulation: 

“The defendants thus waived their right of submit¬ 
ting to the jury the amount of expense of Liberty 
Mutual.” 

In the face of the stipulation and the above statement 
made on page 3 of the Brief for Appellants, counsel for 
Appellants argue from page 39 through page 42 of that 
same brief that a verdict should have been directed be¬ 
cause plaintiff did not offer evidence of the money paid 
Giacomo by Liberty Mutual. 

“No evidence was offered that the Liberty Mutual paid 
out any money on account of Mr. Giacomo’s injury” is 
the bald statement of counsel for Appellants at page 39 
of their brief. This, after conceding that they had waived 
the necessity of this proof. 

Furthermore, the Virginia Workmen’s Compensation 
Act, Section 1887 (12) of the Virginia Code, expressly pro¬ 
vides : 


“The amount of compensation paid by the employer 
or the amount of compensation to which the injured 
employee or his dependents are entitled shall not be 
admissible as evidence in any action brought to re¬ 
cover damages, but any amount collected by the em¬ 
ployer under the provisions of this section in excess of 
the amount paid by the employer or for which he is 
liable shall be held by the employer for the benefit of 
the injured employee or other person entitled thereto, 
less such amounts as are paid by the employer for 
reasonable expenses and attorney’s fees.” 

What is more, at Section 1887 (2) of the Virginia Code 
there is an express provision in the Workmen’s Compen- 
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sation Act defining the term “Employer”. In this defini¬ 
tion it specifically states that the term “Employer” shall 
include the insurer, if the employer is insured. In other 
words, where the term “Employer” is found in the Act, 
“Insurer” may be substituted in lieu thereof. 

It is further provided in Section 1887 (12) as follows: 

“Where an employer is insured against liability 
for compensation with an insurance carrier, and such 
insurance carrier shall have paid any compensation 
for which the employer is liable or shall have assumed 
the liability of the employer therefor, it shall be sub- 
regated to all the rights and duties of the employer, 
and may enforce any such rights in its own name or 
in the name of the injured employee or his or her 
personal representative; provided, however, nothing 
herein shall be construed as conferring any other or 
further rights than those existing in the employer at 
the time of the injury to his employee, anything in the 
policy of insurance to the contrary notwithstanding.” 

By way of recapitulation of our position on this point: 

1. Defendant stipulated that there should be but one 
verdict; 

2. Defendants waived, by their own admission, the neces¬ 
sity of putting proof before the jury on the money paid 
out by Liberty Mutual Insurance Company; 

3. The Compensation Act under which this action was 
brought completely prohibits the admission of such evi¬ 
dence. 

We shall now address ourselves to the second proposition 
on this question raised in the Brief for Appellants, namely, 
that the judgment is void because no allocation is made 
between the Liberty Mutual Insurance Company and Gia¬ 
como in the judgment entered by the Trial Court. 

This whole argument is founded on a complete lack of 
understanding of the Virginia Workmen’s Compensation 
Act The whole argument in the Brief for Appellants is 
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predicated upon the fourth paragraph of Section 1887 (12). 
This provides: 

“In any such action by such employee, his personal 
representative or other person against any person other 
than the employer, the court shall, on the 'petition or mo¬ 
tion of the employer at any time prior to verdict, as¬ 
certain the amount of expenses for medical, surgical 
and hospital attention and supplies, and funeral ex¬ 
penses, incurred by the employer under the provisions 
of this act, and in event of judgment against such 
person other than the employer, the court shall in its 
order require that the judgment debtor pay such ex¬ 
penses of the employer so ascertained by the court 
out of the amount of the judgment, so far as sufficient, 
and the balance, if any, to the judgment creditor.” 
(Italics supplied.) 

An analysis of the evolution and development of the 
Virginia Workmen’s Compensation Act shows the mean¬ 
ing and purpose of this paragraph. This whole develop¬ 
ment can be traced in the case of Noblin v. Randolph Corp., 
180 Va. 345, 23 S. E. (2d) 209, found in Appellants’ Brief 
on pages 7 through 16 in the Appendix to the Brief. 

The evolution of the Act breaks down neatly into five 
distinct stages. 

1. In 1918 the Virginia Workmen’s Compensation Act 
was enacted into law. Section 12 provides: 

“The rights and remedies herein granted to an em¬ 
ployee where he and his employer have accepted the 
provisions of this act respectively to pay and accept 
compensation on account of personal injury or death 
by accident shall exclude all other rights and reme¬ 
dies of such employee, his personal representative, 
parents, dependents or next of kin, at common law or 
otherwise on account of such injury, loss of service or 
death.” 

This Section was construed by the Virginia Courts so 
that the employee could get compensation from the em- 
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ployer and still sue third parties in tort, thus permitting 
a double recovery to the employee. 

2. This was patently unfair and so in 1920 the Act was 
amended to preclude the possibility of employee’s double 
recovery. 

All of the language of Section 12 of the 1918 Act was 
retained, but two additional paragraphs were added, the 
effect of which was to make the mere filing of a claim by 
the employee a pro tanto assignment of his claim to the 
employer or insurance carrier to the extent of the liability 
created on the employer or the insurance carrier by the 
Act. All of the recovery from the third party tortfeasor 
by the employer or carrier in excess of the liability of the 
employer or carrier was to be held by the employer or car¬ 
rier for the employee. 

Had the legislature left the Act in this form, no confusion 
would have arisen. 

3. However, in 1924 an amendment was enacted and 
this was the beginning of twelve years of confusion and 
trouble until in 1936 the Act was again straightened out. 

The 1924 Amendment provided that the acceptance of 
a compensation award by an employee or the procurement 
of a judgment against the third party tortfeasor “shall be 
a bar to proceeding further with the alternate remedy.” 

This provision was construed by the Virginia Courts in 
Horsman v. Richmond F. etc. Rr. Co., 155 Va. 934,157 S. E. 
158, and in Williamson v. Willman, 156 Va. 417, 158 S. E. 
777, to mean that since, if the employee took compensation 
he was precluded from pursuing an action against the third 
party, that when the employer or carrier pursued their sub- ' 
rogation claim against the third party, recovery was limited 
to their liability under the Act plus attorney fees incident 
to the case. In other words, the Court regarded the 1924 
Amendment as a legislative mandate that if the employee 
elected to take compensation he should have no other re¬ 
lief and should not be allowed any participation whatsoever 
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in the recovery against the third party by the employer or 
carrier. The sequel to this was, of course, that the employer 
and insurance carrier could recover against the third party 
only to the extent of their liability. Otherwise, they would 
be unjustly enriched. 

Virginia Electric Company v. Mitchell, 159 Va. 855, the 
case so heavily relied upon in the Brief for Appellants? 
was governed by the 1924 Amendment. The insurance car¬ 
rier brought the action in the name of the injured employee. 
Following the decisions in the two previously cited cases, 
the court limited the insurance company in the amount of 
its recovery to what it had actually paid out under the Act 
plus its attorney fees. The employee, having taken the 
compensation, could get nothing. Therefore, the sole meas¬ 
ure of damages was what the company had paid out and 
the value of its attorneys ’ services. No evidence was in¬ 
troduced on this. So, naturally, under the 1924 Act the 
case had to be remanded. 

It can readily be seen that this case has no pertinency 
under the present Act. 

4. In 1932, the legislature immediately set about to rem¬ 
edy this injustice and provided that where the employee 
took compensation, he should have the full recovery less 
compensation paid and other expenses of the employer or 
carrier in any action brought by the employer or carrier 
against the third party. 

However, the new Act retained the provision which re¬ 
quired the employee to elect whether he would bring the 
action at law against the tortfeasor or take compensation. 
Once he took compensation he was at the mercy of the em¬ 
ployer or carrier insofar as the third party action was con¬ 
cerned. They could press the third party action if they 
chose or drop it and the employee, having once taken com¬ 
pensation, had no voice in the decision. 

The danger of this status soon became apparent. If the 
same insurance company covered the employer for compen¬ 
sation and the third party tortfeasor for liability, the in- 
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surance carrier in its own interest would not press the third 
party action. 

5. To correct this the law was changed to its final and 
present form by the 1936 Amendment. This is the present 
Paragraph 12 of Section 1887 of the Virginia Code which 
is quoted in full at pages 4 and 5 of the Appendix to the 
Brief for Appellants. 

The purpose of this final change was to permit the em¬ 
ployee who has taken compensation to initiate action against 
a third party if he chooses. He need no longer depend on 
the employer or insurance carrier to press the action. 

Inasmuch as the employee was given this new right it was 
felt that some protection should be given the employer and 
the insurance carrier in their subrogation rights where 
the employee had pressed claim. Hence, paragraph 4 of 
Section 12 of the Act was enacted providing: 

“In any such action by such employee, his personal 
representative or other person against any person 
other than the employer, the court shall, on petition 
or motion of the employer at any time prior to verdict, 
ascertain the amount of expenses for medical, surgical 
and hospital attention and supplies, and funeral ex¬ 
penses, incurred by the employer under the provisions 
of this act, and in event of judgment against such per¬ 
son other than the employer, the court shall in its or¬ 
der require that the judgment debtor pay such ex¬ 
penses of the employer so ascertained by the court out 
of the amount of the judgment, so far as sufficient, 
and the balance, if any, to the judgment creditor.’’ 


Speaking of this in Noblin v. Randolph Corporation, su¬ 
pra, the Virginia Supreme Court said: 

“This paragraph clearly contemplates that the in¬ 
jured employee, after accepting certain benefits from 
the employer under the Workmen’s Compensation Act, 
may institute an action against a negligent third party. 
However, in such action, it permits or authorizes the 
employer, who has paid the stated benefits, to join in the 
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action for the purpose of recovering the amount he 
has already paid to his employee or his beneficiary for 
injuries resulting from the same accident.” 

Paragraph 4 is thus obviously for the protection of the 
employer or insurance carrier in actions instituted by the 
employee. It provides that “on petition or motion of the 
employer at any time prior to verdict” the Court shlall as¬ 
certain the expenses of the employer. 

No such petition or motion was made in this case. The 
action was not brought by the employee and the employer 
or insurance carrier did not seek the protection of this para¬ 
graph. 

There is no dispute between Liberty Mutual and Giacomo 
as to the allocation of this judgment. When the judgment is 
paid, praecipes showing full satisfaction signed by both 
Giacomo and the authorized agent of the Liberty Mutual 
Insurance Company will be filed in the Court below. 

It has been stipulated that Liberty Mutual’s share is 
$1,000. This was stated in open Court (App. 92) with the 
permission of counsel for the defendants. (App. 13.) The 
Court clearly understood the stipulation. (App. 104.) 

Whether counsel for the defendants understood it or not 
does not matter. It did not concern them in the least. ThS 
paragraph on which they rely had no application to this 
case. 

This action could have been brought by Giacomo himself 
and presented to the Court as a straight common law ac¬ 
tion. If the employer or carrier had not come in and pro¬ 
tected its rights by petitioning the Court to allocate the 
judgment, could defendants be heard to complain? Of 
course not. 

Paragraph 4 is for the protection of the subrogation 
rights of the employer and the carrier in actions brought 
by tbe employee. It has no application to the case at Bar. 

It is incomprehensible how counsel can argue this point 
as prejudicial error. 





The statute is clear that Liberty Mutual Insurance Com¬ 
pany must retain all of the verdict in excess of its actual 
payments under the Act for the benefit of Giacomo. If 
Liberty Mutual should fail to do this, and it won’t, that 
wolild be a matter of dispute between Liberty Mutual and 
Giacomo in which defendants would have no interest. 

For the foregoing reasons the arguments advanced by 
defendants on this point are without merit. 

CONCLUSION. 

For the reasons heretofore stated, the judgment below 
should be affirmed. 

Respectfully submitted, 

Chase and Williams, 

Edward Bennett Williams, 
Nicholas J. Chase, 

1000 Hill Building, 
Washington, D. C. 







